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Summary

The purpose of this report is for the Sub-Committee to determine the application
received for a Old Cricket Ground Frinsbury, Frinsbury Hill, Rochester to be
registered as a Village Green.
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2.1

2.2

Budget and Policy Framework

Chapter 3, Part 2 of the Council’s Constitution sets out the functions of the
Licensing Sub-Committee which include the determination of applications for
the registration of land as a town or village green, where representations have
been received and not withdrawn.

Background:

Commons Registration Application No. 578/A was received on the 5™
September 2007 from Mrs Anne Wade on behalf of the Wainscott Community
Association for the registration of land as a town or village green under
section 15 of the Commons Act 2006, for the Old Cricket Ground Frinsbury,
Frinsbury Hill Rochester. The application form and map is included at
Appendix A to this report. This was the third of three applications for the same
site, the first being submitted on the 30" March 2001 and withdrawn on the
29™ May 2002 and the second being submitted on the 14™ August 2002. The
second and third applications remain to be decided.

Paragraph 16 of the Commons Registration Regulations 2014 requires an
application to be made in accordance with, amongst other things, Schedule 4
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of the Regulations. Section 9 of Schedule 4 of the Regulations refers to
applications made under Section 15(1) of the 2006 Act.

It is for the applicant to show that a significant number of the inhabitants of
any locality, or of any neighbourhood within a locality, have indulged as of
right in lawful sports and pastimes on the land for a period of at least twenty
years, and have continued to do so at the time of the application, or have
ceased to do so before the time of the application but the application is made
within one year of the cessation.

The application is objected to by the owners and former owner of the land,
Heritage Design and Development Team Ltd and Church Commissioners,
through the corporate vehicle of the Church Commissioners Trading Ltd
respectively.

The Application was the subject of a Public Inquiry held on the 26™ and 27"
February 20018. Following that Inquiry the Inspector examined the evidence
for and against whether the application meets the legislative requirement for
registration as a town or village green. His report has been prepared to be
presented to this Sub-Committee for decision. The Inspector’s Report is
appended in full at Appendix B of this report.

Options:
The options available to the registration authority are to:

i approve the application;

il reject the application; or

iii refer the application to an independent inspector to recommend
accepting or refusing the application.

In this case the application was referred to an independent inspector and it is
recommended that the Sub-Committee has due regard to the conclusions of
his report in determining the application on behalf of the Council as the
registration authority.

Advice and analysis:

Medway Council has a duty under Section 4 of the Commons Act 2006 to
keep a register of common land and a register of town and village greens.
Medway Council also has a duty under paragraph 26 of the Commons
Registration (England) Regulations 2014 to determine applications to amend
the registers of common land and town and village greens, unless the
registration authority has an interest in the outcome of the application such
that there is unlikely to be confidence in the authority’s ability impartially to
determine it.

The Inspector’'s Report at Appendix B sets out the legislative requirements for
an application and his conclusions on whether or not the application has met
them.
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Method of Determining Application
The Commons Regulations (England) Regulations 2014 states that:

27(1) The determining authority must, in determining any application or
proposal, take into account:

(d) any oral representations made by any person in accordance with
paragraph (7)

27(6) Paragraph (7) applies in relation to any application which the
determining authority decides to determine without holding a public inquiry or
hearing in accordance with regulation 32.

27(7) the determining authority:

(a) May not refuse an application without first offering the applicant an
opportunity to make oral representations; and

(b) May not grant or refuse an application without first offering any person
(other than the applicant) for whom the grant or refusal would represent a
determination of that person’s civil rights an opportunity to make oral
representations.

All parties were able to make representations at the Inquiry and a number
chose to give oral evidence, including Mrs Wade.

Risk Management

Should the Council make a decision which is opposed there may be a risk of
judicial review. These costs can be significant and can represent a financial
risk to the Council, though this should not be allowed to influence the decision
about whether the application should be accepted or refused, as the decision
should be based on the evidence before it.

Financial Implications

There are no specific financial implications arising from the determining of this
application.

Legal Implications

Medway Council has a statutory duty set out in paragraph 26 of the Commons
Registration (England) Regulations 2014 to determine applications to amend
the registers of common land and town and village greens.

Other detailed legal considerations are set out in the body of the report.
Conclusion

For an application to succeed it must satisfy all of the legislative criteria for
registration as a town or village green. An assessment of the evidence leads
to the conclusion that the criteria have not been met on a number of points as
set out in the Inspectors report, and therefore the application should be
refused.



10. Recommendation

10.1 That the Old Cricket Field Frinsbury, not be registered as a town or village
green because the criteria for registration have not been met.

Lead officer contact

Vicky Nutley — Assistant Head of Legal Services.
Telephone No: 01634 332298 Email vicky.nutley@medway.gov.uk

Appendices

Appendix A — Application for registration of land as a town or village green.
Appendix B — Inspector’s report following Public Inquiry

Background Papers

The Commons Act 2006:
http://www.leqislation.gov.uk/ukpga/2006/26/contents

The Commons Registration (England) Regulations 2014:
http://www.leqislation.gov.uk/uksi/2014/3038/contents/made
Full Application for Registration with supporting documents supplied to Public Inquiry



mailto:vicky.nutley@medway.gov.uk
http://www.legislation.gov.uk/ukpga/2006/26/contents
http://www.legislation.gov.uk/uksi/2014/3038/contents/made
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APPENDIX B

SECTION 13 OF THE COMMONS REGISTRATION ACT 1965
SECTION 15 OF THE COMMONS ACT 2006

MEDWAY COUNCIL

APPLICATIONS TO REGISTER LAND KNOWN AS
THE OLD CRICKET FIELD, FRINSBURY, ROCHESTER
AS ATOWN OR VILLAGE GREEN

INSPECTOR’S REPORT

Following a Public Inquiry held on 26 AND 27 February 2018

INTRODUCTION

1. Three applications have been made to register the Old Cricket Field, Frinsbury Hill,
Frinsbury, Rochester, Kent (hereafter “the Applicant Land”, or simply “the Land”) as

aTVG:

a. the First Application was made on 30 March 2001, under section 13 of the
Commons Registration Act 1965 (“CRA 1965”). Objection was made to the
First Application on 17 July 2001. The First Application was withdrawn on 29
May 2002;

b. the Second Application was made on 14 August 2002, under section 13 of the

Commons Registration Act 1965. That application remains extant; and

c. the Third Application was made on 5 September 2007, under section 15 of

the Commons Act 2006 (“CA 2006”). That application remains extant.
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. The Applicant in relation to all three applications was Mrs Anne Wade, of 9 Murray

Road, Frinsbury. | understand that she made the three applications on behalf of the
Frinsbury and Wainscott Community Association (“the Community Association”). It
appears that ‘Frinsbury’ is also spelt ‘Frindsbury’ by many people, but that the two
names refer to the same area. | have used the former spelling in this report, but | do

not suggest that is more correct than the latter spelling of the name.

Objections to the applications were made by the Church Commissioners, through the
corporate vehicle of the Church Commissioners Trading Ltd (“CC Trading”); and the

Heritage Design and Development Team Ltd (“HDDT”).

| was instructed by the Registration Authority to hold a public inquiry to consider the
extant applications, and to write a report and recommendation to the authority, as

to whether the applications should be accepted or rejected.

My recommendation is that the Second and Third Applications should be rejected.

. The public inquiry sat on 26 and 27 February 2018. There was a notable quantity of

snowfall in the Medway area on those days; | return to that matter below.

. The Applicant was not formally represented. Mrs Anne Wade, writing as Chairman of
the Community Association, informed the Registration Authority by letter dated 19
February 2018 that the Community Association would not be appearing at the public

inquiry as a party, or calling witnesses.

One objector, the Heritage Design and Development Team (“HDDT”) appeared as a
party to the public inquiry, represented by Mr Philip Petchey of counsel. As noted
above CC Trading had also objected to the applications, but it did not participate in
the public inquiry. | was informed by Mr Petchey on behalf of HDDT that prior to the
public inquiry HDDT had acquired all of CC Trading’s relevant interests in the

Application Land.
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9. At the beginning of the public inquiry several members of the public told me that

they wished to make representations to the inquiry:

- Mrs Anne Wade;

- Mrs Judith Masey of 8 Charwell Close, Frinsbury;

- Mrs Stuart of 11 Parsonage Lane, Frinsbury;

- Mr Derrick King of 11 Rolvenden Road, Frinsbury;

- Mr Andrew Crear of 8 Larking Close, Frinsbury; and

- Mr Paul Thorpe of 174 Frinsbury Hill, Frinsbury.

10. When | adjourned the public inquiry in the late afternoon of 26 February snow was
beginning to fall in Rochester. Mr King had finished making the oral representations
he wished to make, but his questioning by Mr Petchey for HDDT had not finished. It
was due to resume the next day. When the inquiry resumed the next morning, there
had been quite heavy snow in places overnight. Mr King, who was contacted by
telephone by an officer of the Registration Authority, was not able to attend the
public inquiry on 27 February. Unfortunately therefore his questioning by HDDT was
not completed. | decided to close the public inquiry on 27 February, as | had heard
from all of those members of the public who were in attendance and who wished to
make representation. It seemed to me that any potential prejudice arising from that
state of affairs was more likely to affect HDDT, rather than Mr King. In any event the
Registration Authority subsequently wrote to Mr King, giving him an opportunity to
make further written representations, including representations as to why the public
inquiry should be reopened at a later date so that he could finish answering
guestions. Mr King did make further representations, but the Registration Authority
took the view that it would be disproportionate, and was not necessary as a matter
of fairness and natural justice, to reopen the public inquiry in order that Mr King
could finish answering questions from the Objector. The Objector did not ask for the
public inquiry to be reopened. The Registration Authority wrote to Mr King,

informing him of its decision, on 6" April 2018.
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Similarly, Mrs Masey was unable to return to the public inquiry on 27 February ,and
therefore | did not hear her oral representations, although on 26 February she did
hand to me a further written representation, with supporting documents, including
an evidence questionnaire which she had made in January 2018. | have taken that
written material into account. Mrs Masey was also given an opportunity to make
further representations in writing after the close of the public inquiry. She did not

ask for the public inquiry to be reopened.

On several occasions during the public inquiry | raised the fact that the Registration
Authority no longer had copies of certain which had been included with the First
Application. HDDT did not have copies of those plans. Several members of the public
who were present kindly offered to look for the plans and if they were found, to

send them to the Registration Authority.

For HDDT Mr Petchey sought clarification as to which applications were to be
determined by the Registration Authority. | confirmed to him that the Registration
Authority regarded the First Application as having been withdrawn by the Applicant,
but that the Second and Third Applications were extant and would be determined.
Mrs Wade, who had made all three applications, did not suggest that the First

Application should still be treated as extant.

| am grateful to Mr Petchey, and to the members of the public who made oral
representations in support of the applications, for their representations and
submissions. | also express my gratitude to HDDT for providing bundles of the
written evidence in support of the applications, and the submissions and

documentary evidence of the objectors.
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The requirements of section 13 of the CRA 1965, and section 15 of the CA 2006

15. Both section 13 of the CRA 1965 as amended, and section 15 of the CA 2006, require
certain matters to be demonstrated in order that a parcel of land may be registered

as a town or village green. These requirements are as follows:

a significant number,

- of inhabitants of a locality or neighbourhood within a locality,

- have indulged in lawful sports and pastimes,

- asofright,

- throughout a period of at least 20 years,

- and that use continues at the date of the application.

16. Section 15 of the CA 2006 also contains certain provisions which may be engaged

where qualifying use has continued for at least 20 years but has ceased before the

date of the application. The Third Application has the potential to engage those

provisions, and | address that matter further below.

The Application Land

17. 1 conducted an inspection of the Land, accompanied by Mr Petchey and his clients,

and several members of the public, during the afternoon of 26 February 2018.

18. We gained access to the Land from the entrance on Parsonage Lane. That access
involves leaving the public highway on foot and walking along a fairly lengthy

pathway, in a ‘dogleg’ configuration, between the rear gardens of residential
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properties on the north west side, and a wooden board fence along the edge of a
disused quarry on the south east side. Eventually the path widens and descends a
relatively steep incline, and the land opens out. The disused quarry remains to the

south east.

The south western boundary of the Land runs along the rear boundaries of
residential properties on Parsonage Land; the north western boundary runs along
the rear boundaries of properties on Frinsbury Hill. A further access to the Land can
be gained from the public right of way which runs from the public highway of
Frinsbury Hill to the north west, continuing in a broadly south easterly direction until
it meets the boundary with the disused quarry to the south east. That right of way
then continues, off the Application Land. Further to the south east, on the other side
of the disused quarry, is the tithe barn which was mentioned on occasions in the
written and oral evidence. The north eastern boundary of the Land was itself rather
difficult to locate on the ground because it was obscured in places by thick
vegetation, and did not obviously follow any particular landform. The land
immediately to the north east of the Application Land appeared to be in agricultural
use. Within the north eastern boundary of the Application Land was a large area that
was excluded from the application, and | understand that excluded land represented

the footprint of former tennis courts, and a cricket pavilion.

In general terms the Land sloped downwards from the north to the south.
Considerable areas within the northern portion of the Land, adjacent to the rear
boundaries of residential properties, were overgrown, sometimes heavily, and
appeared fairly impenetrable. My site inspection took place towards the end of
winter, when vegetation was likely to be at its least dense. It is a matter for informed
speculation as to how the present condition of the Land compared to its condition at
the end of the periods of 20 years relevant to the Second and Third Applications
(2002, and 2007, respectively).
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The Applications

The Second and Third Applications were made on the basis that a significant number
of the inhabitants of a relevant neighbourhood or locality had indulged in lawful
sports and pastimes, as of right, for a period of a least 20 years, and that such use

continued at the date of each application.

The relevant neighbourhood and locality were said to be “the neighbourhood of
Frindsbury and Wainscott within the eccelsiastical parish of Frindsbury with Upnor
Rochester Diocese”. At the time of the public inquiry the Registration Authority was
not able to provide me with any maps or plans that the Applicant relied upon to
show the extent of the neighbourhood or the locality. None of the members of the
public who made oral representations referred me to the geographic extent, or
nature, of the ‘neighbourhood of Frinsbury and Wainscott’. Through Mr Petchey,
HDDT provided me with a map showing the current boundaries of the ecclesiastical

parish of Frindsbury with Upnor, Rochester Diocese.

The periods of time relevant to the two applications are:

- 15 August 1982 to 14 August 2002, in the case of the Second Application; and

- 6 September 1987 to 5 September 2007, in the case of the Second

Application.

The Objection

The Objection advanced by HDDT, drawing on the Objections made by CC Trading to
the applications, was particularised in the Statement of Case of HDDT (undated)
placed at the front of the Objector’s file. That objection took the following points, in

summary:
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use of the Land by a significant number of local inhabitants, continually

throughout the relevant 20 year period(s), had not been demonstrated;

most of the claimed public use of the Land would be attributable, in the eyes
of a reasonable landowner, to use of an existing public right of way, or use
which might give rise to a new claim for a public right of way; or at least it
would be unclear whether such use was in the manner of the assertion of a
public right of recreation rather than a right of way; and therefore significant
use for lawful sports and pastimes throughout the relevant 20 year period(s)

could not be demonstrated;

use could not be as of right in relation to either the Second or Third
Applications because (i) objection had been made to the First Application,
causing any further use after the date of the First Application to be
contentious and therefore vi and not ‘as of right’; (ii) various notices were in
place on the Land for at least some of the relevant 20 year period, making
clear that public use of the Land was contentious, and therefore such was vi
and not ‘as of right’; and (iii) notices erected on the Land in July 2002, after
the First Application was made and before the Second Application was made,
granted a revocable permission to the public to use the Land, and therefore

any such use after that time was precario and not ‘as of right’;

there were material interruptions to use of the Land by members of the
public, by virtue of the Parsonage Lane access being blocked off for at least
one day on at least one occasions; and also by virtue of the works to clear
vegetation on the Land in 1996. These interruptions meant that a use for a

continuous period of 20 years could not be demonstrated; and

a relevant, coherent neighbourhood within the claimed locality has not been

demonstrated.
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EVIDENCE

The Objector’s documentary evidence

The Objector’s Statements of Objection, and the Statements of Objection made by
CC Trading Ltd, were helpfully compiled in one file for the public inquiry. | have taken

all of that material into account.

Within Tab 3 of that file the written Objection by CC Trading Ltd, to the Second
Application, was presented. That written objection and the documents appended to

it formed a central part of HDDT’s case at the public inquiry.

Annex C to that Objection contained copies of correspondence from August and
September 1996 between the local authority, a local amenity society, and the agents
for the Church Commissioners. That annex also included photographs of works

undertaken on the Land in August 1996.

At Annex E to that Objection was a map which showed, according to HDDT, the
positions of Notices placed on the Land in 2002. Those Notices were intended to
communicate to the public a grant of permission to go on the Land. At Annex F the
wording of those ‘permissive’ notices was reproduced. As | note below in
summarising the oral representations made at the public inquiry by members of the
public, there did not appear to be any substantial dispute as to (i) the fact that such
notices were erected on the Land, (ii) that those notices were erected in July 2002,

and (iii) the nature of the wording on the notices.

Within tab 7 of the Objector’s file was a plan identifying the location of certain other
notices which the Objector contended were placed on the Land at various times.
Those notices were numbered 1-8, and photographs were presented showing which
notice was said to have been placed at each location. Again, there did not appear to

be any substantial dispute as to the location of those notices, and what wording was
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displayed upon them, although the members of the public who spoke in support of
the applications did not necessarily accept the Objector’s case as to when those

notices had been displayed.

No witnesses were called by the Objector HDDT at the public inquiry.

The evidence and oral representations in support of the applications

The Third Application form, the evidence questionnaires and the affidavits made in

support of the applications were helpfully compiled by HDDT into one file. | have

taken all of that written material into account.

In addition to that written material, five members of the public made oral

representations in support of the applications.

(1) Mrs Anne Wade

33.

34.

Mrs Wade had made all three applications, on behalf of the Community Association.
Mr Petchey submitted that it was odd, and potentially unfair to HDDT, that the
Applicant had chosen not to appear as a party to the public inquiry and yet Mrs
Wade was to make representations as a member of the public. | understood the
point Mr Petchey made, but at the same time | considered that | should hear
representations from any person who wished to make them, as long as HDDT had a
fair opportunity to ask questions in cross-examination of any person making
representations if it wished to. Mr Petchey did in fact cross-examine those members
of the public who made oral representations, and it was entirely proper, as a matter

of fairness, that he had the opportunity to do so.

Mrs Wade told me that the Application Land had been “given” to Frinsbury by the

Vicar of Frinsbury in 1887, as open space. The Application Land had been “open” for

all her life. She recalled going to the Land as a child and mingling with local resident.

10
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She had watched air battles overhead during World War Il, from the Land. The Land

was an important chalk grassland with several notable species of fauna.

In answer to questions from Mr Petchey, Mrs Wade said that she had lived at her
address on Murray Road since 1966, although she had lived at other addresses in
Frinsbury prior to that. Her children were born between 1952 and 1964, and the
youngest child had left home in the 1980s. She last had a pet dog in the 1960s.

Mrs Wade recalled that the Community Association had complained to the local
authority about the state of the Land, because it had become overgrown, in recent
years. As she recalled, when the land was owned or managed by the Church
Commissioners (possibly CC Trading Ltd) it had been mowed twice a year, and kept

in a “reasonable” condition.

Mr Petchey referred Mrs Wade to a letter from the then local authority (the City of
Rochester) to Cluttons, the agents for the Church Commissioners, in August 1996. He
also referred her to a letter from the Dickens County Protection Society, also written
in August 1996. Both letters concerned works undertaken on the Land at that time.
The Church Commissioners replied to the local authority in September 1996 This
correspondence was produced in the Objector’s Bundle (HDDT) tab 3, annex C. Mr
Petchey suggested to Mrs Wade that on the basis of this correspondence in 1996, at
least, it did not appear that the Church Commissioners were in fact mowing or
clearing the Land before 1996. Mrs Wade did not really agree or disagree with the
proposition, stating instead that this correspondence demonstrated that the

Community Association had taken an active role in monitoring the state of the Land.

In relation to the clearance works on the Land which were referred to in the City of
Rochester letter in August 1996, Mrs Wade accepted that those works may have
taken several days. She could not remember how long they went on, or what they

involved.

11
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It was common ground that there had been a cricket pitch and regular cricket played
on the Land at some point in the past. Mr Petchey suggested to Mrs Wade that the
cricket club had relocated to another site when quarrying began adjacent to the
Land. Mrs Wade accepted this was the case, saying that as she recalled matters the
cricket club had been located at the expense of the Church Commissioners. In
answer to a question from me, Mrs Wade said that she thought the cricket club had
relocated before 1991. Mr Petchey suggested that the relocation had in fact taken
place in 1962, but Mrs Wade could not remember when that event occurred and

thought that others would know more.

In answer to questions from Mr Petchey concerning her evidence questionnaire,
which she had completed in May 2002, Mrs Wade said that she was using the Land
almost daily in 2002, despite not having a dog to walk. Her use was mainly for

recreational walking.

In relation to notices displayed on the Land, Mr Wade said that she had last walked
on the Land in mid or late January 2018. She had not seen a sign at the Parsonage
Lane access to the Land, but had been told by other people of a notice at that access.
Mrs Wade said that there were similar notices on the Land when it was in the
ownership of the Church Commissioners, but that local people generally ignored
signs or notices and went on to the Land. People, including her children, also ignored
notices which were worded along the lines of “Warning: use of this area is at your
own risk”, and went down into the quarry area to walk or play. Mrs Wade was
referred to the wording of Notice 6, but she said she did not remember such lengthy
wording on a notice. She thought that notices on the Land were mainly to give a
warning or potential risks. Mr Petchey put it to Mrs Wade that all of the notices
shown on the Objector’s plan were in place in 1996. Mrs Wade said that she recalled
there were some notices on the Land, but did not think they bore the wording which

the Objector’s evidence suggested.

12
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Mrs Wade accepted that there had not been any community events on the Land,
such as Silver Jubilee celebrations, or November bonfires. The land had been used

for informal games of football or cricket, but not formal games.

Mrs Wade accepted that the Parsonage Lane access to the Land was probably
blocked for a period on one occasion by contractors, and that this event was
probably in 1996. She did not recall having been prevented from going on the Land

on any occasion.

By reference to her answer to question 39 on her evidence questionnaire, Mrs Wade
could not now recall where or when there had been any fencing on the Land,
although Mrs Stuart’s evidence referred to such fencing, and the Affadavit of Mr
Moss referred to fencing at the Parsonage Lane access which was in place for “a few
days”. Mr Vizard’s questionnaire also referred to a chain link fence at the Parsonage
Lane access, which had been “cut down by a third party”. The remnants of such a
fence were still visible next to that access, as | saw on my site visit. Mrs Wade did not
recall such fence. Despite this, Mrs Wade maintained that she did use the Land

regularly during the relevant period of time.

Mrs Wade accepted that notices giving permission to use the Land had been erected
in July 2012. She thought that was after the Third Application was made. She could
only remember seeing one such notice, and could not recall where it was located.
She said that the Church Commissioners were “hedging their bets” and that she and
other local residents were in no doubt that the notice was erected on the basis of

legal advice.

Following the conclusion of Mrs Wade's evidence, | conducted an accompanied site

visit on the Land.

13
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(2) Andrew Crear

Mr Crear was born in 1947 and had lived at Larkin Close since 1971. His parents had
a shop on Frinsbury Hill and he would have walked the family dogs on the Land.
Between 1982 and 2007 he would have walked dogs on the Land about twice a

week, and enjoyed blackberrying on occasion.

Mr Crear had not completed an evidence questionnaire. He was not aware of any
evidence-gathering exercise in support of the First Application in 2002, and although
he had been given a blank questionnaire in the weeks before the public inquiry

began, he had forgotten to complete it.

Mr Crear remembered watching cricket matches on the Land in around 1959 or
1960. He also played tennis on the tennis courts then present adjacent to the Land.
The site of the former tennis courts, and the former cricket pavilion, were not
included with the Application Land. Mr Crear recalled that the cricket club relocated
to a place known as Frog Island in about 1961 or 1962, and he remembered going to

that cricket pitch to watch games being played.

Mr Crear’s dog-walking route was likely to have involved going on to the Land from

Frinsbury Hill via the public right of way.

Mr Crear said that he had a vague recollection of clearance works on the Land in
1996, and that he would have avoided going on to the Land with his dogs if such
work was going on. He did not recall seeing the Parsonage Lane entrance blocked at
any point, whether by a temporary gate or fence, or a chain link fence. He recalled
that the Frinsbury Hill access was used by people to drive vehicles on to the Land, in
association with cricket and, later, tennis. Eventually it became too overgrown and

narrow to be used by vehicles.

14
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He accepted that the wooden board fence between the Land and the quarry site was
erected in November 2017. He agreed that Notice 6 was likely to be in the same
form, present on the wooden board fence, as the previous notice on the old wire
fence surrounding the quarry. He recalled Notice 4 having previously been sited on

old gates which allowed access into the quarry. He did not recall seeing Notice 1.

When shown photographs of the clearance works in 1996, Mr Crear accepted that
the notice visible in photograph 3 appeared to be in the same format as the current
Notice 1. Although it was not possible to see precisely what the notice in photograph
3 said, | considered that it appeared to be very similar to Notice 1 and that it was

likely to be the same Notice.

Mr Crear did not remember seeing the ‘permissive’ Notices being erected in July

2002 but he had been aware of their presence for a number of years since.

Like Mrs Wade, Mr Crear was not aware of any organised or community activities
taking place on the Land. In recent years the Land was not in a condition which make
it suitable for informal games or sports, Mr Crear accepted, but he did think that it
would have been suitable for such games in the years immediately after the

clearance works in 1996.

Mr Crear had seen occasional kite flying on the Land, although he had not indulged
in that pastime himself. His daughters had picked blackberries on the Land, with the
Girl Guides.

(3) Derrick King

Mr King had lived at Rolvenden Road since 1986. He walked dogs on the Land twice a

day between 1980 and 2007. He had either two or three dogs at any given time, and

sometimes he also walked dogs belonging to his neighbours. Between 1982 and

2018 he had been a warranted Boy Scout group leader.

15
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He recalled that the Land was less overgrown in 1996. Between 1962 and 1977 he
would come home on leave from the armed forces from time to time, and when
home he would mow the Land using a tractor. He did this to help his father in law,
who farmed adjacent land and wanted to minimise the spread of weeds from the

Application Land to the farmland.

Mr King recalled tennis courts on the Land until the late 1980s. He thought that
someone had been mowing the Land, with a small tractor, after 1996 but after 2009.
The tractor would have gained access from Frinsbury Hill. In 2007 there was a
proposal for a scout group day on the Land, and the vegetation was short enough to

allow that, but in the end the event was held elsewhere.

Mr King recalled seeing some works undertaken by contractors near the tithe barn.
He could not remember precisely what, or when. He also recalled some other works,
to do with drainage, near the corner of the Land where the public right of way enters
the Land. He could not say whether those works were partially within the Land, or

not.

When shown photographs of the works undertaken in 1996, which HDDT regarded
as having been land clearance works, Mr King was of the opinion that those works
were to do with drainage. This was despite the correspondence from 1996 in which

land clearance was mentioned.

As noted above, when | adjourned the public inquiry in the late afternoon of 26
February snow was beginning to fall in Rochester. Mr King had finished making the
oral representations he wished to make, but his questioning by Mr Petchey for HDDT
had not finished. It was due to resume the next day. When the inquiry resumed the
next morning, there had been quite heavy snow in places overnight. Mr King was not
able to attend the public inquiry on that day. Unfortunately therefore his

guestioning by HDDT was not completed. As | have mentioned above, it seemed to
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me that any potential prejudice arising from that state of affairs was more likely to

affect HDDT, rather than Mr King.

(4) Paul Thorpe

Mr Thorpe had lived at 174 Frinsbury Hill since 2007. Between 1985 and 2007 Mr
Thorpe lived either at Jarrett Avenue in Frinsbury, or at 217 Frinsbury Hill. Before

1985 Mr Thorpe lived outside the locality.

Mr Thorpe used the Land because of its wildlife interest. In particular, he had
undertaken bird counts for the British Trust for Ornithology monthly, on average,

between 1985 and 1996.

His wife was a scout leader for a local Boy Scout troop, and she would take the

scouts over the Land as part of a longer walk.

Mr Thorpe recalled the 1996 clearance works, and said that he was “a bit worried” at

the time that they would affect the wildlife.

He thought that the Land had been mowed by the Church Commissioners after 1996,
up to about 2008. He recalled seeing a vehicle with two people inside, who had
driven on to the land and cut it with petrol strimmers. The men said they were
contracted by the Church Commissioners. Cutting the vegetation would take them
about 2 days. This would happen twice yearly. Mr Thorpe accepted it was unlikely
there was regular mowing or clearance before 1996, because of the particular effort

which was then made in 1996.

Although he was on holiday when the works took place in 1996 he understood that

they had taken between 3 and 5 days, and he saw the aftermath of the works.
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Regarding notices on the Land, he did not remember what Notices 1 and 7 said or
how long they had been there. He had not taken much notice. Mr Thorpe also
thought that the notice visible on Objector’s photograph 3 (from 1996) was likely to
be the same as Notice 1; and that Notice 4 had previously been displayed on or near
the former quarry gates. Mr Thorpe was aware of Notice 2, which was a ‘permissive’

notice, but not any other permissive notices.

Mr Thorpe had not seen any ‘community’ events on the Land. He had seen the odd
‘kickabout’ with a football, and games of hide and seek. He was aware of nature
walks on the Land, including a glow worm hunt and a night hike for the cub scouts,

or boy scout.

Mr Thorpe thought it likely that Boy Scouts and Cub Scouts would have sought
permission to go onto the Land initially. As far as he was aware, the District
Commissioner for the Boy Scouts was supposed to be informed of any instance of
the scouts leaving the scout hall for any particular activity. He also remembered that

a trailer used by the scouts was stored in the tithe barn for a period.

(5) Mrs Stuart

Mrs Stuart had lived at 11 Parsonage Lane since 1987. It had previously been her
childhood home. She did not live in the locality between 1982 and 1987. Number 11
Parsonage Lane had an access from its rear garden onto the Land. In the past the
cricket club had paid rent to her father to use the bottom of the garden at 11
Parsonage Lane for cricket nets. That use ceased well before she inherited the house

in 1987.

Between 1987 and 2001 Mrs Stuart used the Land every day. She had six dogs during

that period, and the ashes of those dogs are scattered on the Land. Her daily use

continued form 2002 to 2007, albeit without dogs.
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She could gain access to the Land directly from her own garden, initially, but the
surface of the Land behind her house began to slip and the slope increased —
possibly because of the quarrying — to the point whereby she could not or would not

attempt to scramble down the slope. That was likely to have been after 2007.

Concerning notices on the Land, Mrs Stuart agreed that Notice 4 used to be on the
quarry gate, and that it had only been moved in the last year or so. Notice 6 had
been on the wooden fence since November 2017, but she did not recall seeing it in
that general area before November 2017. She had not used the Land since 2016. |
pointed out to Mrs Stuart that Notice 6 showed considerable signs of mildew or
some other green growth, and was likely to be several years old at least. She
accepted that was probably correct. Mrs Stuart accepted that Notice 1 can be seen

in photograph 3 from 1996.

She had also seen a sign which had the same ‘permissive’ wording as Notice 2, but
she did not recall seeing such a sign at the position of Notice 2. She had not entered
the Land via Frinsbury Hill often, or indeed at all. Mrs Stuart accepted that one or

more ‘permissive’ signs had probably been erected in July 2002.

Mrs Stuart was aware of a fence erected at the Parsonage Lane entrance, although it
was only a vague memory. She accepted that the fence had probably appeared in
1996. Mrs Stuart accepted that the remnant of such a fence was visible now. She
thought that the fence had been in place for more than one day. However, she also
said, during cross-examination, that the fence did not entirely block the entrance
and that one could get through the trees or undergrowth to the side of it, if one

wished to.

The last occasion on which she recalled seeing any mowing or clearing on the Land

was in 2011.
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She recalled flying her kite, and also a family remote-controlled helicopter being

flown in the field. Other local inhabitants did similar things.

Mrs Stuart was the final member of the public to make oral representations to the

public inquiry.

Evidence — principal findings

In reaching findings on the evidence | have applied the civil standard of proof,

namely ‘the balance of probabilities’.

All of those who made oral representations appeared to me to be attempting to
recall, truthfully, what they knew of the Land and its use. Mrs Ward had a tendency
to be somewhat defensive in some of her answers, but | did not consider her
evidence to be unreliable. Mr King was rather dogmatic as to the purpose of the
works in 1996, suggesting rather forcefully that they were drainage works rather
than land clearance works, despite all the other evidence supporting the latter
explanation for the works. This | found rather curious, and | did not accept that
element of his evidence, but otherwise he appeared to me to be reliable in his

recollection of matters.

It seemed to me that local inhabitants had used the Land for lawful sports and
pastimes throughout the relevant 20 year periods. There was considerable written
evidence to that effect, and the written evidence was consistent with the oral

representations which | heard.

However, | heard relatively little oral evidence as to the nature, extent, and
frequency of use. It was difficult to be satisfied, on the limited evidence that | heard,
that there had been use of the whole of the Land, or any particular part of it,
continuously throughout the whole of the relevant 20 year periods. Moreover, it was

difficult for me to be satisfied that any such use of all or part of the Land had been
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enjoyed by a significant number of inhabitants of the locality, throughout the

relevant 20 year periods.

It appeared that the condition of the Land had varied throughout the relevant
periods. Several of those who made oral representations accepted that there had
been, or that it was likely there had been, land clearance works in August 1996. The
contemporaneous correspondence produced by HDDT appeared to me to
demonstrate that such clearance works occurred at that time, because the City of
Rochester Council expressed concerns about the works the Church Commissioners’
agents (9 August 1996), those concerns were echoed by the Dickens’ Country
Protection Society (21 August 1996), and the Church Commissioners replied
confirming that “some management worked on the land...in order to tidy the area”
had been carried out. Those works were “part of an ongoing and active management
process...”. The photographs of the works (Objector File tab 3 Annex C) show fairly
extensive vegetation clearance was undertaken, using heavy plant and machinery. As
a matter of logic, the Land must have been fairly overgrown by 1996 in order to
require such extensive works, although | cannot tell for how many years before 1996
the Land became overgrown. It appears that there was some regular maintenance of
the Land by the Church Commissioners after 1996, possibly until 2008 (after the end
of the relevant 20 year period for the purposes of the Third Application). When |

view the Land in February 2018 it was very overgrown in places.

| am satisfied that in August 1996 works were undertaken to clear vegetation from
the Land. Those works involved heavy plant and machinery, and lasted perhaps 2-3
days, and possibly as many as 5 days. The works took place over the majority of the
Application Land, and would have had the effect of excluding members of the public
where works were going on. It appears likely that the works prevented public use of

the Land for recreation whilst they were under way.

Various written evidence in support of the applications referred to access to the

Land having been blocked or obstructed, for a short period of time, by means of a
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barrier or fencing. Considering the oral representations | heard, alongside that
written evidence, it would appear that the blocking off of access to the Land
occurred at the Parsonage Lane entrance, and that it was probably only on one
occasion. It is likely to have been at the same time that the substantial clearance
works were undertaken, in 1996. It seems logical that contractors bringing heavy
plant and machinery on to the Land, to do works on it, would seek to prevent public
access to the Land for the duration of those works, at least, in as much as they were
able to do so. There was of course a public right of way running broadly north west-
south east across the Land, between Frinsbury Hill, and the boundary of the quarry;
that access would be more difficult to obstruct even on a temporary basis. It also
seems likely, although there was relatively little evidence on the point, that the chain
link fence which was referred to in written evidence was erected at the same time,
in August 1996. The remnant of that fence is still visible at the Parsonage Lane
entrance. It may be that the Church Commissioners attempted to permanently block
the Parsonage Lane entrance, which was not a public right of way, at that time. If
that was the intention it was not successful, because the fence was cut and/or

removed, and public access continued from Parsonage Lane thereafter.

It seems likely that at least some of the notices shown on the plan and photographs
in the Objector’s File at tab 7 were in place before 2002, and certainly before 2007.
Notice 1 (which appears to be shown in some of the 1996 photographs), is located
close to the public right of way, on the boundary of the quarry. It says, amongst
other things, “keep to the footpath; do not enter this quarry or the surrounding land
which are private and dangerous”. The notice also refers to persons who trespass

doing so at their own risk, and that “trespassers are liable to process of law”.

Notice 4 carried the same wording as Notice 1. Notice 4 is located within the Land,
along the route of the path coming in from Parsonage Lane. Notice 6 also carried the
same wording as 1 and 4. It was also located next to the path from Parsonage Lane,
closer to Parsonage Lane. Both Notices 4 and 6 appeared to have been place for

several years, but whether they were there in 2007, let alone 2002, is not clear.
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Notice 7 also carried the same wording as 1, 4 and 6. However it is located on the
other side of the quarry area, near to the tithe barn, and well away from the
Application Land. It appears to have been in place for several year, judging by its
condition, but | cannot conclude it was in place before 2007 or 2002. In any event it
is relatively far from the Application Land, in an area which is close to the quarry and
‘other land’, and | do not consider that it communicated anything to members of the

public vis a vis the Application Land itself.

Notices 2 and 3 refer to CC Trading Ltd, stating that CC Trading grants permission for
the recreational use of the land edged red on the plan on that notice. That
permission, it states, “may be withdrawn at any time”. The area shown red on the
plan on that Notice is clearly the same as the Application Land. It did not appear to
be in dispute that Notice 2 (at the Frinsbury Hill entrance to the Land, by the public
right of way) and Notice 3 (close to the position of Notice 4) were erected in July

2002, before the Second Application was made.

Notices 5 and 8 bear the same wording as 2 and 3, except that they state that HDDT
gives permission to use the Land, rather than CC Trading. As | understand it, HDDT
had not acquired any of CC Trading’s interests in the Land before 2007, and

therefore those signs must be more recent than 2007.

However, the Objection submitted by CC Trading (Objector File tab 3) to the Second
Application states at paragraph 12 onwards that notices granting permission to use
the Land were placed at various locations on or near the Land on 12 July 2002. That
objection includes at Annex E a plan showing the location of the ‘permissive’ notices
(indicated as locations A to E), and a copy of the wording and the plan which was
said to have been displayed on the notices. It was not suggested to me by any
person that what was said at the time by CC Trading, as regards those permissive
notices, was not correct. | conclude therefore that in July 2002 ‘permissive’ notices

were erected at those five locations.
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CONCLUSIONS

Significant use by inhabitants of a neighbourhood or locality, for a continuous

period of 20 years

It appeared that the condition of the Land had varied throughout the relevant
periods. Several of those who made oral representations accepted that there had
been, or that it was likely there had been, land clearance works in August 1996. The
contemporaneous correspondence produced by HDDT appeared to me to
demonstrate that such clearance works occurred at that time, because the City of
Rochester Council expressed concerns about the works the Church Commissioners’
agents (9 August 1996), those concerns were echoed by the Dickens’ Country
Protection Society (21 August 1996), and the Church Commissioners replied
confirming that “some management worked on the land...in order to tidy the area”
had been carried out. Those works were “part of an ongoing and active management
process...”. The photographs of the works (Objector File tab 3 Annex C) show fairly
extensive vegetation clearance was undertaken, using heavy plant and machinery. As
a matter of logic, the Land must have been fairly overgrown by 1996 in order to
require such extensive works, although | cannot tell for how many years before 1996
the Land became overgrown. It appears that there was some regular maintenance of
the Land by the Church Commissioners after 1996, possibly until 2008 (after the end
of the relevant 20 year period for the purposes of the Third Application). When |

viewed the Land in February 2018 it was very overgrown in places.

There must, therefore, be doubt as to whether all of the Land was in a condition
which permitted recreational use, for the whole of the 20 year period(s). It would
appear that there were periods when parts of the Land were overgrown, and

perhaps heavily overgrown.

As noted above, | conclude that that local inhabitants had used the Land for lawful

sports and pastimes throughout the relevant 20 year periods. However | cannot be
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satisfied, on the balance of probabilities, that there had been use of the whole of the
Land, or any particular part of it, continuously throughout the whole of the relevant

20 year periods.

The oral evidence | did hear was mainly concerned with use of the Land for linear
walking with or without dogs. The Land is accessed, principally, from a public right of
way to the north west and the south east, and a footpath (albeit not a public right of
way) from the south west. | did not hear evidence of any access to the land from any

other access point or location.

The written evidence, although it is substantial in volume, does not take the matter
any further because | am unable to be satisfied that any particular individual did use
the Land other than the public right of way, and the path coming in from Parsonage
Lane, for general recreation rather than simply walking. That being so, | cannot
conclude on the evidence available to me that a reasonable landowner should have
been aware that local inhabitants were asserting a right to general recreation, as

opposed to simply using an existing right of way, or asserting a new right of way .

| consider that the Parsonage Lane access to the Land was blocked off for at least a
day, and possibly several days, whilst the clearance works were ongoing in August
1996. However the Parsonage Lane access is only one access to the Land, and there
is not suggestion that the public could not go on to the Land via the public right of
way. | do not consider that any obstruction of the Parsonage Lane access at that time
gave rise to a material interruption in public use of the Land during the relevant 20

year period(s).

100. However, for the reasons | have set out above, | do consider that the works

to clear vegetation on the Land in August 1996 did give rise to a material
interruption in use of the Land by the public, including local inhabitants, during the

relevant 20 year period(s). For that reason it has not been demonstrated that there
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was continuous use of the Land for lawful sports and pastimes for a period of 20

years.

101. Furthermore | cannot be satisfied that any recreational use of all or part of
the Land had been enjoyed by a significant number of inhabitants of the locality, or a

neighbourhood within the locality, throughout the relevant 20 year periods.

102. | heard no evidence whatsoever as to the claimed neighbourhood, and
therefore | could not conclude that there was a relevant neighbourhood. The
claimed locality is an ecclesiastical parish which sizeable, and in relation to that
locality | heard oral evidence from only 5 people who had lived within it and had
used the Land for recreation. | cannot be satisfied that the Land was continually in
use by the local community — vis a vis the claimed locality — rather than merely in use

by a handful of trespassers.

103. For these reasons | am not satisfied that, on the balance of probabilities, the
Application Land or any particular part of it was in use for lawful sports and
pastimes, continuously throughout the relevant 20 year periods. Furthermore | am
not satisfied that the Land was used for recreation by a significant number of

inhabitants of the claimed locality, or a neighbourhood within that locality.

104. The Second and Third Applications must therefore fail, for these reasons.
As of right
105. 103. Concerning notices which were placed on the Land, | use the numbering

system employed by the Objector on the plan at photographs at tab 7 of the
Objector’s file (signs generally), and also the lettering system used on the plan at tab

3, Annex E in the Objector’s file (signs erected in July 2002).
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106. Notice 1, which on the balance of probabilities was in place as early as 1996,
was clearly informing the public that any use of the Land away from the public right
of way was prohibited, because it was trespass. Notices 4, 6 and 7 had the same
effect. Whether they were also present between 1996 and 2002 (or 2007) is less
clear: they have the same wording as Notice 1, but there is no contemporaneous

evidence demonstrating that they were in place before 2007 or 2002.

107. | consider that, on the balance of probabilities, Notices 2 and 3 were in place
in July 2002. They both predated the Second and Third Applications. Notices 2 and 3
were clearly conveying to the public a revocable permission to use the Application
Land; the land to which the permission related was displayed on a plan on those
notices, and that land was clearly the Application Land. Those notices were erected

following identification of the Application Land in the First Application.

108. In relation to Notices 5 and 8, that numbering in Objector File Tab 7
corresponds to Notices A and E as shown on the plan in Objector File tab 3 Annex E.
Again | conclude that Notices A and E were put in place in July 2002, because of what
is said in the Objection by CC Trading to the Second Objection, at Tab 3 of the

Objector file, and which has not been challenged.

109. Accordingly | conclude that in 1996 a Notice conveying to the public that their
use of the surrounding land, including the Application Land, other than the public
right of way, was trespass, and contentious. That Notice appears to have remained in
place since 1996. Its effect was to prevent use of the Land, after 1996, from being as

of right.

110. | also conclude that Notices 2, 3, 5 and 8 were erected in July 2002, prior to
the Second Application, and the effect of those two notices was to communicate to
the public that their use of the Land was by revocable permission thereafter, and not

as of right.
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111. CC Trading objected to the First Application. Its two letters of objection (27
July 2001, and 6 December 2001) to that application are found in Tab 1 and Tab 2 of
the Objector’s file. The first letter raises several arguments as to why use of the
whole of the Land, by a significant number of local inhabitants, for a full period of 20
years, had not been demonstrated by the applicant. However that objection does
not convey to the world at large, or indeed the registration authority, that public use
of the Land thereafter is resisted, or is by permission, and therefore is not as of right.
| reach the same conclusion in relation to the second letter. | accept that on page 2
of that letter, at paragraph 2, the following is stated: “CCT would take the point that,
following our letter dated 27 July 2001 objecting to registration, any use of the land
by local inhabitants is not as of right. | here re-iterate that any use of the land is not
with CCT’s permission”. | have my doubts, however, that a letter stating that public
use is not with the landowner’s permission, and that use is not as of right, is of itself
capable of conveying to the general public that use of the land is contentious, and
resisted, and therefore vi. | do not therefore consider that those two objection
letters had the effect of preventing public use of the Land thereafter from being as

of right. Those letters predated the Second Application.

112. Following the making of the Second Application, CC Trading submitted an
objection to that application. That objection is undated, but it clearly relates to the
Second Application because amongst other things it refers (page 4, paragraph 12
onwards) to the erection of the permissive signs at locations A to E. | consider that
this objection made it clear to the world at large that use of the Application Land

thereafter was with permission, and therefore not as of right.

113. For completeness | address the question of whether section 15(3) or section
15(7) of the CA 2006 might be engaged in relation to the Third Application. Those
provisions were not in force when the Second Application was made. The Applicant
has not relied upon them, but they are considered by HDDT in its written

submissions.
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114. Section 15(3) provides, in summary, that where there has been qualifying use
of land for a period of at least 20 years, but that period of use has ended before an
application is made, the application must still be determined by the registration
authority if the period of qualifying use ended after section 15(3) came into force
and no more than 1 year before the application was made. Section 15(3) does not
apply to the Third Application because any period of qualifying use ended in July
2002, when the permissive notices were erected, some 5 years before the Third

Application was made.

115. Section 15(7) provides, in summary, that where there has been 20 years of
qualifying use, if there is a subsequent grant of permission which prevents use
thereafter from being as of right before an application is made, that grant of
permission is to be disregarded, in considering whether qualifying use continued at
the date of the application. However, for the reasons set out in paragraphs 8-21 of
the Objector’s “Note...as to the status of the three applications and the effect of the
permission given on 12 July 2002” (provided by the Objector on 26 February 2018),
section 15(7) will only have that effect where any permission granted by the
landowner was granted after section 15(7) came into effect. The permission in the
present case, communicated by the erection of notice, was granted on 12 July 2002,

several years before section 15(7) of the CA 2006 came into force.

116. In any event, for section 15(7) to apply, it is a necessary condition that at the
time the permission was granted by the landowner, the applicant had already
demonstrated 20 years of qualifying use. That state of affairs does not arise in
relation to the Third Application, because of my conclusions that the applicant has
failed to demonstrate use of the whole of the Land for lawful sports and pastimes,
continuously for a period of 20 years, by a significant number of inhabitants of a

locality.

117. The Second and Third Applications must therefore fail, for these reasons.
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RECOMMENDATION
118. My overall conclusions are as follows
119. | am satisfied that, in relation to both the Second and Third Applications, it

has been demonstrated that inhabitants of a relevant locality used the Application
Land for lawful sports and pastimes for a period lasting at least 20 years, ending on

the dates on which those applications were made.

120. However, for the reasons set out above, | am not satisfied that:

- asignificant number of inhabitants of that locality used all or part of the Land

for sports and pastimes during the relevant 20 year periods; or

- there was continuous use of the Land throughout the relevant 20 year

periods, and that such period(s) of use was not interrupted; and

- use of the Land by local inhabitants was as of right.

121. It follows that, in addition, qualifying use of the Land did not continue up to
the date of each application. For the reasons set out above, in relation to the Third

Application, sections 15(3) and 15(7) of the CA 2006 are not engaged.

122. Accordingly, | recommend that the Second Application and the Third
Application to register the Application Land as a town or village green should be

rejected.

JEREMY PIKE

Francis Taylor Building,
Temple, London EC4Y 7BY

May 2018
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