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Summary

The purpose of this report is to update members of the Licensing and Safety
Committee on the current list of Mandatory Conditions under the Licensing Act
2003.

1. Budget and Policy Framework

1.1  The Council’'s statement of licensing policy in respect of its functions
under the Licensing Act 2003 refers to the mandatory conditions.

2. Background

2.1  The purpose of this report is to update the Licensing and Safety
Committee on the revised list of mandatory conditions under the
Licensing Act 2003.

3. Mandatory Conditions

3.1 The 2003 Act provides for the following mandatory conditions to be
included in every licence and/or club premises certificate in the
circumstances specified.

Supply of alcohol (premises licence only)

Designated Premises Supervisor

3.2 The 2003 Act provides that, where a premises licence authorises the
supply of alcohol, it must include a condition that no supply of alcohol
may be made at a time when no designated premises supervisor has
been specified in the licence or at a time when the designated
premises supervisor does not hold a personal licence or the personal
licence has been suspended.
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The main purpose of the ‘designated premises supervisor’ as defined
in the 2003 Act is to ensure that there is always one specified
individual among these personal licence holders who can be readily
identified for the premises where a premises licence is in force. The
premises licence holder will normally have given that person day-to-
day responsibility for running the premises. The requirements set out in
relation to the designated premises supervisor and authorisation of
alcohol sales by a personal licence holder do not apply to community
premises in respect of which a successful application has been made
to disapply the usual mandatory conditions in sections 19(2) and 19(3)
of the 2003 Act.

The 2003 Act does not require a designated premises supervisor or
any other personal licence holder to be present on the premises at all
times when alcohol is sold. However, the designated premises
supervisor and the premises licence holder remain responsible for the
premises at all times including compliance with the terms of the 2003
Act and conditions attached to the premises licence to promote the
licensing objectives.

Authorisation by personal licence holder

In addition, every premises licence that authorises the sale of alcohol
must require that every supply of alcohol under the premises licence
must be made or authorised by a person who holds a personal licence.
This in most instances will be the designated premises supervisor who
must hold a valid personal licence. Any premises at which alcohol is
sold or supplied may employ one or more personal licence holders.
This does not mean that the condition should require the presence of
the designated premises supervisor or any other personal licence
holder on the premises at all times.

Similarly, the fact that every supply of alcohol must be made under the
authority of a personal licence holder does not mean that only personal
licence holders can make sales or that they must be personally present
at every transaction. A personal licence holder may authorise members
of staff to make sales of alcohol but may be absent at times from the
premises when a transaction takes place. However, the responsible
personal licence holder may not be able to escape responsibility for the
actions of anyone authorised to make sales.

“Authorisation” does not imply direct supervision by a personal licence
holder of each sale of alcohol. The question arises as to how sales can
be authorised. Ultimately, whether an authorisation has been given is a
guestion of fact that would have to be decided by the courts on the
evidence before it in the course of a criminal prosecution.

The following factors should be relevant in considering whether or not
an authorisation has been given:

o the person(s) authorised to sell alcohol at any particular
premises should be clearly identified;

o the authorisation should have specified the acts which may be
carried out by the person who is authorised to supply alcohol,
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o there should be an overt act of authorisation, for example, a
specific written statement given to the individual who is
authorised to supply alcohol; and

o there should be in place sensible arrangements for the personal
licence holder to monitor the activity that they have authorised
on a reasonably regular basis.

It is strongly recommended that personal licence holders give specific
written authorisations to individuals whom they are authorising to retail
alcohol. A single written authorisation would be sufficient to cover
multiple sales over an unlimited period. This would assist personal
licence holders in demonstrating due diligence should issues arise with
enforcement authorities; and would protect employees if they
themselves are challenged in respect of their authority to sell alcohol.
Written authorisation is not a requirement of the 2003 Act and its
absence alone could not give rise to enforcement action.

It must be remembered that whilst the designated premises supervisor
or a personal licence holder may authorise other individuals to sell
alcohol in their absence, they are responsible for any sales that may
be made. Similarly, the premises licence holder remains responsible
for ensuring that licensing law and licence conditions are observed at
the premises.

Irresponsible drinks promotions

Under this condition, the “responsible person” (defined in the 2003 Act as
the holder of a premises licence, designated premises supervisor, a
person aged 18 or over who is authorised to allow the sale or supply of
alcohol by an under 18 or a member or officer of a club present on the
club premises who can oversee the supply of alcohol) should be able to
demonstrate that they have taken all reasonable steps to ensure that staff
do not carry out, arrange or participate in any irresponsible promotions. An
irresponsible promotion is one that fits one of the descriptions below (or is
substantially similar), is carried on for the purpose of encouraging the sale
or supply of alcohol for consumption on the premises and carries a
significant risk of leading or contributing to crime and disorder, prejudice to
public safety, public nuisance or harm to children. The aim of the condition
is to prohibit or restrict promotions which encourage people to drink more
than they might ordinarily do and in a manner which does not promote the
licensing objectives.

Irresponsible promotions can include activities, whether drinking games or
not, which may require or encourage individuals to drink a quantity of
alcohol within a time limit, or drink as much alcohol as possible within a
time limit or otherwise. For example, this may include organised ‘drink
downing’ competitions. This would not prevent the responsible person
from requiring all drinks to be consumed or abandoned at, or before, the
closing time of the premises. Nor does it necessarily prohibit ‘happy hours’
as long as these are not designed to encourage individuals to drink
excessively or rapidly.
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Irresponsible promotions can include the provision of unlimited or
unspecified quantities of alcohol free or for a fixed or discounted price.
This includes alcohol provided to the public or to a group defined by a
particular characteristic, for example, a promotion which offers women
free drinks before a certain time or “all you can drink for £10”. This
condition does not apply to a promotion or discount on alcohol for
consumption with a table meal. Promotions can be designed with a
particular group in mind (for example, over 65s). A common sense
approach is encouraged, which may include specifying the quantity of
alcohol included in it or not targeting a group which could become more
vulnerable or present a greater risk of crime and disorder as a result of
excessive alcohol consumption.

Dispensing Alcohol

The responsible person must ensure that no alcohol is dispensed directly
by one person into the mouth of another person. For example, this may
include drinking games such as the ‘dentist's chair where a drink is
poured continuously into the mouth of another individual and may also
prevent a premises from allowing another body to promote its products by
employing someone to dispense alcohol directly into customers’ mouths.
An exception to this condition would be when an individual is unable to
drink without assistance due to a disability.

Free Tap Water

The responsible person must ensure that free potable tap water is
provided on request to customers where it is reasonably available on the
premises. What is meant by reasonably available is a question of fact; for
example, it would not be reasonable to expect free tap water to be
available in premises for which the water supply had temporarily been lost
because of a broken mains water supply.

Age verification policy

The premises licence holder or club premises certificate holder must
ensure that an age verification policy applies to the premises in relation
to the sale or supply of alcohol. This must as a minimum require
individuals who appear to the responsible person (see paragraph
10.38) to be under the age of 18 years of age to produce on request,
before being served alcohol, identification bearing their photograph,
date of birth, and a holographic mark.

It is acceptable, and indeed encouraged, for premises to have an age
verification policy which requires individuals who appear to the
responsible person to be under an age greater than 18 to produce
such identification on request. For example, if premises have a policy
that requires any individual that appears to be under the age of 21 to
produce identification that meets the criteria listed above, this is
perfectly acceptable under the mandatory code.

Licence holders should consider carefully what steps they are required
to take to comply with the age verification requirements under the 2003
Act in relation to sales of alcohol made remotely. These include sales
made online, by telephone and mail order sales, and alcohol delivery
services. Each of these sales must comply with the requirements of the
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2003 Act. The mandatory condition requires that age verification takes
place before a person is served alcohol. Where alcohol is sold
remotely (for example, online) or through a telephone transaction, the
sale is made at this point but the alcohol is not actually served until it is
delivered to the customer. Age verification measures (for example,
online age verification) should be used to ensure that alcohol is not
sold to any person under the age of 18. However, licence holders
should also consider carefully what steps are appropriate to ensure
that age verification takes place before the alcohol is served (i.e.
physically delivered) to the customer to be satisfied that the customer
is aged 18 or over. It is, therefore, the responsibility of the person
serving or delivering the alcohol to ensure that age verification has
taken place and that photo ID has been checked if the person appears
to be less than 18 years of age.

The premises licence holder or club premises certificate holder must
ensure that staff (in particular staff who are involved in the supply of
alcohol) are made aware of the existence and content of the age
verification policy applied by the premises.

Drink Measures

The responsible person (see paragraph 10.38) shall ensure that the
following drinks, if sold or supplied on the premises, are available in the
following measures:

o Beer or cider: ¥ pint
o Gin, rum, vodka or whisky: 25ml or 35ml
o Still wine in a glass: 125ml

As well as making the drinks available in the above measures, the
responsible person must also make customers aware of the availability
of these measures — for example, by making their availability clear on
menus and price lists, and ensuring that these are displayed in a
prominent, conspicuous place in the relevant premises (for example, at
the bar).

This condition does not apply if the drinks in question are sold or
supplied having been made up in advance ready for sale or supply in a
securely closed container. For example, if beer is only available in pre-
sealed bottles the requirement to make it available in 1/2 pints does
not apply.

The premises licence holder or club premises certificate holder must
ensure that staff are made aware of the application of this condition.

Door Supervisors

Under section 21 of the 2003 Act, when a condition is included in a
premises licence that at specified times an individual must be present
at the premises to carry out a security activity (as defined in section
21(3)(a) by reference to the Private Security Industry Act 2001 (“the
2001 Act”)), the licence must include a condition requiring that
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individual to be licensed by the Security Industry Authority (“the SIA”)
under the 2001 Act, or be entitled to carry out that activity by virtue of
section 4 of the 2001 Act.

A premises licence need not require a person to hold a licence granted
by the SIA if that person benefits from an exemption under section 4 of
the 2001 Act. For example, certain employees benefit from an
exemption when carrying out conduct in connection with a certified
sports ground (section 4(6) to (12)). Furthermore, in certain
circumstances persons benefit from an exemption where they operate
under the SIA’s Approved Contractor Scheme (section 15).

Conditions under section 21 of the 2003 Act should only relate to
individuals carrying out security activities defined by section 21(3)(a) of
the 2003 Act. Therefore, they should only relate to an activity to which
paragraph 2(1)(a) of Schedule 2 to the 2001 Act applies (certain
manned guarding activities) and which is licensable conduct within the
meaning of section 3(2) of that Act. The requirement does not relate to
individuals performing non-security related activities, and section 21
should not be used in relation to any such activities.

Section 21 of the 2003 Act continues to ensure that a premises licence
need not impose such a requirement in relation to those licensed
premises which the 2001 Act treats as unlicensed premises. Those
are:

o premises in respect of which there is in force a premises licence
authorising a performance of a play or an exhibition of a film;

o casinos or bingo halls licensed under the Gambling Act 2005;

o premises where a club certificate is in force when activities are
being carried on under the authority of that certificate.

See paragraph 8(3) of Schedule 2 to the 2001 Act for full details.

It should be noted, however, that the 2001 Act will require contractors
and a small number of employees (those managing/supervising and
those supplied under contract) to be licensed as manned guards
(rather than door supervisors) when undertaking licensable conduct on
premises to which paragraph 8(3) of Schedule 2 to the 2001 Act
applies.

It is therefore important that if a licensing authority intends that
individuals must be present to carry out security activities (as defined
by section 21(3)(a) of the 2003 Act) this should be explicit, as should
the mandatory condition for those individuals to hold an SIA licence or
be entitled to carry out that activity by virtue of section 4 of the 2001
Act. On the other hand, where a licensing authority intends that
individuals must be present to carry out other activities (for example,
activities related to safety or steward activities to organise, advise and
direct members of the public), no mandatory condition should be
iImposed under section 21 of the 2003 Act. In all cases it is important
when determining whether or not a condition is to be imposed under
section 21 of the 2003 Act to consider whether the activities of any
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individual working in licensed premises fall within the definition of
security activities in section 21(3)(a) of the 2003 Act. (Regardless of
whether a condition is imposed under section 21 of the 2003 Act,
under the 2001 Act the appropriate SIA licence must be held by any
individual performing an activity for which they are licensable under
that Act.)

Age restricted films

The 2003 Act provides that where a premises licence or club premises
certificate authorises the exhibition of a film, it must include a condition
requiring the admission of children to films to be restricted in
accordance with recommendations given either by a body designated
under section 4 of the Video Recordings Act 1984 specified in the
licence (currently only the British Board of Film Classification — BBFC)
or by the licensing authority itself.

The effect of paragraph 5 of Schedule 1 to the 2003 Act is to exempt
adverts from the definition of regulated entertainment, but not exempt
them from the definition of exhibition of a film. Since the above
mandatory condition applies to ‘any film’, it is therefore applicable to the
exhibition of adverts.

Permitted Price

The relevant person (the holder of the premises licence, the designated
premises supervisor (if any) in respect of such a licence, the personal
licence holder who makes or authorises a supply of alcohol under such a
licence, or any member or officer of a club present on the premises in a
capacity which enables the member or officer to prevent the supply in
guestion) shall ensure that no alcohol is sold or supplied for consumption
on or off the premises for a price which is less than the permitted price.

The permitted price is defined as the aggregate of the duty chargeable
in relation to the alcohol on the date of its sale or supply and the
amount of that duty multiplied by a percentage which represents the
rate of VAT chargeable in relation to the alcohol on the date of its sale
or supply. Detailed guidance on how to make this calculation and a
calculator to determine permitted prices for each product are available
on the Home Office website.

Where there is a change to the rate of duty or VAT applying to alcohol
(for instance, following a Budget), the relevant person should ensure
that the permitted price reflects the new rates within fourteen days of
the introduction of the new rate.

It is still permitted to sell alcohol using promotions (as long as they are
compatible with any other licensing condition that may be in force), and
the relevant person should ensure that the price of the alcohol is not
less than the permitted price. Detailed guidance on the use of
promotions is given in the guidance document available on the Home
Office website.



Purchase of alcohol in clubs; No commission for alcohol in clubs;
No profit made in clubs

3.36 Added to all club premises certificate.

3.37 The purchase of alcohol for the club and the supply of alcohol by the
club are managed by a committee, the members of which must be 18
years of age or over, be members of the club and have been elected
by other members of the club to sit on the committee.

3.38 That there are no arrangements in place for anyone to receive any
commission, percentage or similar payment at the expense of the club
based upon purchases of alcohol made by the club.

3.39 That there are no arrangements for anyone to receive any direct or
indirect monetary benefit from supplying alcohol on behalf of the club
to members or guests, unless the benefit is one for the whole.

3.40 Guidance relating to this condition - These conditions are put on club
premises certificates to protect members and the funds related to the
club.

4. Risk Management

4.1 It is important that the Licensing & Safety Committee is kept fully
informed of issues in respect of licensing matters.

5. Financial and legal implications
5.1 There are no direct financial implications arising from this report

5.2  The Council has produced its Statement of Licensing Policy as
required by the Licensing Act 2003

0. Recommendation

6.1 That the Committee notes the updates in legislation as detailed above .
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