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Summary  
 
Following the repeal of the previous Member Code of Conduct and the adoption of 
a new Member Code of Conduct, the current Members’ Planning Code of Good 
Practice and Licensing Code of Good Practice require updating. 
 
 
1. Budget and Policy Framework  
 
1.1 The existing Members’ Planning Code of Good Practice and Licensing 

Code of Good Practice were last updated by Council in November 
2009 and April 2010 respectively.  A new Members’ Code of Conduct 
was adopted on 26 July 2012. 
 

1.2 As part of the Constitution, adoption of the Planning Code of Good 
Practice and Licensing Code of Good Practice is ultimately a matter for 
Council.  

 
2. Background 
 
2.1 The Localism Act 2011 brought to an end the previous standards 

regime and enabled local authorities to adopt a locally determined 
code.  Medway Council adopted a new Code on 26 July 2012.  The 
Localism Act, together with the Relevant Authorities (Disclosable 
Pecuniary Interests) Regulations 2012, introduced the new concept of 
“Disclosable Pecuniary Interests” (DPIs).  Members are required to 
notify the Monitoring Officer of their DPIs and may not take part in a 
discussion or vote on any matter in which they have a DPI.  Failure to 
do this, with reasonable excuse, is now a criminal offence.  Medway’s 
Code of Conduct also requires Members with DPIs to withdraw from 
the room during a discussion on a matter in which they have a DPI. 

 
2.2 Guidance from the Department for Communities and Local 

Government states that a member may not participate in any 
discussion or vote at any committee or sub-committee where have a 
disclosable pecuniary interest relating to any business that is or will be 



considered at the meeting.  The guidance goes on to state that this 
prohibition applies to any form of participation, including speaking as a 
member of the public at such a meeting.  There are provisions in the 
Localism Act 2011 which permit a Member with a DPI to apply for a 
dispensation from the Council to allow the Member to take part in a 
discussion or vote. 

 
2.3 DPIs include ownership of land (including the Member’s home), 

employment or sponsorship.  The full list of DPIs is set out in the 
Members Code of Conduct. 

 
3. Planning Code of Good Practice – Incorporating Member Site Visit 

Protocol 
 
2.1 Part 2 of Chapter 5 of the Constitution contains the Planning Code, 

which gives members of this Committee advice on probity issues, 
insofar as they relate to making decisions on town and country 
planning matters.  The Planning Code does not form a part of the 
adopted Members' Code of Conduct but is a separate document, which 
is both supportive of the Members' Code of Conduct and the source of 
expanded guidance in the particular area of planning.  The Planning 
Code is intended provide advice to Members so as to minimise the 
prospect of legal or other challenge to decisions.   

 
2.2 Following the provisions in the Localism Act 2011 relating to member 

standards coming in to force, Medway Council adopted a new Member 
Code of Conduct in July this year.  As a result, the existing Planning 
Code requires updating to replace advice on prejudicial and personal 
interests with advice on DPIs in relation to planning matters.  
Furthermore, since the existing Code was drafted there have been 
developments (both case law and provisions in the Localism Act) in the 
law on pre-determination and bias, and these have been reflected in 
the amended Code. Finally, Members have over the years mentioned 
some omissions from the Code and so this has been an opportunity to 
refresh the guidance completely. 

 
2.3 Officers have produced a revised Code, which is attached as at 

Appendix A to this report. The Planning Committee considered the 
revised code at its meeting on 3 October 2012, at which the Head of 
Legal Services reported that she intended to amend paragraph 4.8 of 
the updated code to reflect that participation under this circumstance 
may cause a breach of the main Members’ code of conduct and 
recommended its approval to Council. A revised paragraph 4.8 is set 
out in the Code. In addition some further minor amendments have 
been made to ensure consistency between the Planning Code and the 
Licensing Code. 

 
3. Licensing Code of Good Practice 
 
3.1 As a result of the changes set out in paragraph 2 of this report it is 

necessary to amend the Licensing Code (Part 7 of Chapter 5 of the 
Constitution) to replace advice on prejudicial and personal interests 
with advice on DPIs in relation to licensing matters. 

 



3.2 In addition, the Licensing Act 2003 was recently amended to remove 
the vicinity test for interested parties.  This now means that any person 
may make a relevant representation in respect of an application under 
the Licensing Act 2003.  The Licensing Code therefore requires 
amendment in relation to the advice given to members of Licensing 
Hearing Panels and Councillors wishing to make representations to 
Licensing Hearing Panels.  

 
3.3 The Licensing and Safety Committee considered this issue at its 

meeting on 19 September 2012.  The committee asked for clarification 
on Section 7 – site inspections. Members had not held a site inspection 
with regards to a licensing application but could envisage some 
circumstances when this might be useful and asked how, in practice, 
this could take place. 

 
3.4 The Head of Legal Services advised that although there had not been 

the need to hold a site inspection before, there was the possibility in 
exceptional circumstances during a hearing, if Members were unable 
to understand the layout of the premises or problems encountered by 
residents, that the Panel might wish to adjourn in order to visit the 
premises (as part of the hearing). This would involve the Panel, the 
applicant and objectors (if the applicant agreed) but the public would 
not be able to attend. 

 
3.5 With regard to Section 5.3 of the current code, a Member asked about 

the possible conflict of interest for Members who sat on both the 
Planning and Licensing Committees, as they were governed by 
separate legislation.  Officers advised that there were no rules that 
Members could not sit on both committees but the issues were often 
similar (for example, amenity to neighbours) and officers would be 
concerned if a Member expressed an opinion whilst in Planning 
Committee at the risk of showing pre-determination or bias when 
considering the licensing application. If a Member sat and voted at 
Planning Committee but did not speak, or whilst speaking advised that 
they were ‘expressing an opinion on planning grounds only’ then this 
would be sufficient but Members would have to make this decision for 
themselves. However, the legal section would be happy to give advice 
to Members prior to consideration of a matter. The Committee noted 
that the revised Licensing Code would be reported to Full Council on 
18 October 2012. 

 
3.6 Officers have produced a revised Code, taking on board the comments 

from the Committee, which is attached as at Appendix B to this report. 
 
4. Financial, legal and risk implications 
 
4.1 There are no financial implications 

4.2 The legal implications are contained in the body of the report. 

4.3 Approval of the revised Codes will ensure that the Council fully reflects 
the current legislative position. 

 



 

5. Recommendations 

5.1 Council is asked to agree the Planning Code of Good Practice, 
incorporating the Member Site Visit Protocol, as set out in Appendix A 
to the report. 

5.2 Council is asked to agree the Licensing Code of Good Practice, as set 
out in Appendix B to the report. 

Lead officer contact 
 
Angela Drum, Head of Legal Services 
Telephone (01634) 332022    Email:  angela.drum@medway.gov.uk 
 
Background papers 
 
None 



  

Appendix A 
 
MEDWAY COUNCIL PLANNING CODE OF GOOD PRACTICE 
(incorporating the Site Visit Protocol) 
 
1. Introduction 
 
1.1 This code of good practice (the Planning Code) gives advice to 

Councillors who: 
 

 are members of a Planning Committee (the Committee); 
 
 sit in on a meeting of the Committee as a substitute member; 

 
 attend the Committee (whether or not they take part in a debate 

in the Committee on a planning application or other 
development management matter); 

 
 are involved outside the Committee on a planning application or 

other development management matter – including informal 
occasions such as meetings with officers or public and 
consultative meetings; 

 
 attend planning application site visits. 
 

1.2 A key aim of the Planning Code is to ensure that in the planning 
process there are no grounds for suggesting that a decision has been 
biased, partial or is not well founded in any way. Councillors must 
make planning decisions openly, impartially with sound judgment and 
for justifiable reasons. 

 
1.3 This is particularly important, as planning matters will be subject to 

close scrutiny both because large sums of money will be at stake for 
applicants for planning permission and because the quality of the built 
and natural environment in which local residents and the wider 
community live and work may be irrevocably affected. 

 
1.4 The Human Rights Act 1998 has implications for the planning system 

and has created enhanced requirements for procedural fairness, 
transparency and accountability in determining planning applications. 

 
1.5 The Planning Code is intended to minimise the prospect of legal or 

other challenge to planning decisions.  However, non-compliance 
without good reason could be taken into account in investigations into a 
breach of the Members’ Code, possible maladministration or may have 
implications for the standing of Councillors and the Council as a whole. 

 
 
 
 



  

2.  Relationship with the members' code of conduct 
 
2.1 The members' code of conduct (“the Members’ Code”) must always be 

complied with and the rules in that code must be applied before 
considering the Planning Code. 

 
2.2  The Planning Code is not intended to form a part of the adopted 

Members' Code but is a separate document, which is both supportive 
of the Members' Code and the source of expanded guidance in the 
particular area of planning. 

 
2.3  To distinguish it from the Members' Code, this document is referred to 

as the Planning Code. 
 
3. Disclosable Pecuniary Interests 
 
3.1 The Localism Act 2011 places requirements on Councillors to notify the 

Monitoring Officer of or to disclose at committee Disclosable Pecuniary 
Interests (DPI) and prohibits participation in the business of the Council 
where a Councillor has such an interest.  The current list of DPIs is set 
out in the list attached to the Members’ Code. 

 
3.2 The requirement to notify the Monitoring Officer of a DPI applies not 

only to a Councillor’s own interests but also to those of the Councillor’s 
husband/wife/civil partner or a person with whom the Councillor is living 
as husband/wife or as if they were civil partners, if the Councillor is 
aware that that person has the interest.  In this Planning Code such a 
person is referred to as a “relevant person”. 

 
3.3 Failure to so notify/disclose a DPI in the circumstances required by the 

Localism Act 2011 is a criminal offence. Therefore the requirements as 
to notification, disclosure and participation must be followed 
scrupulously and Councillors should review their situation regularly.  
Whilst advice can be sought from the Monitoring Officer, ultimate 
responsibility for compliance rests with individual Councillors. 

 
3.4 A Councillor may have a DPI in relation to a planning application in a 

number of circumstances affecting them or a relevant person.  
Examples include, but are not limited to; 

 
 An application for development of a property owned or leased by 

the Councillor or a relevant person 
 An application for development of land owned by the 

Councillor’s employer or a relevant person’s employer 
 An application for development of a property which the 

Councillor or a relevant person occupy by way of licence 
 
3.5 Unless a Councillor has received a dispensation from Medway Council, 

he or she must not participate in a discussion or vote on any 
application in which he or she or a relevant person has a DPI.   



  

 
3.6 The Localism Act 2011 does not require the disclosure at a meeting of 

a DPI if the interest already appears on the register.  Councillors need 
to be cautious about pending notifications (where the Monitoring Officer 
has been notified but the register has not yet been updated).  There is 
an ongoing legal obligation to disclose at meetings until the register 
has been updated and therefore, in cases of doubt the Councillor 
should disclose at the meeting.  In any event, Councillors may 
voluntarily declare a DPI or other interest at a meeting, even where 
there is no legal obligation to do so. 

 
3.7 The Members’ Code requires Councillors to withdraw from the room at 

a meeting during a discussion and vote upon an issue in which they 
have a DPI.  Failure to comply with this requirement will not be a 
criminal offence but will be a breach of the Members’ Code and could 
potentially taint a planning decision and leave it susceptible to a 
challenge by way of judicial review.   

 
3.8 There are no longer any exemptions allowing Councillors who have a 

DPI  to speak where a member of the public would be allowed to 
speak.  Therefore where a Councillor has a DPI (either him/herself or 
through a relevant person) he or she may not participate in the debate 
or vote on a planning application and must withdraw from the room.  
This applies whether or not the Councillor is wishing to speak as a 
member of the committee, as a ward councillor or as a private 
individual. 

 
3.9 Therefore if a Councillor has a DPI in a matter being considered at a 

Committee (either his or her own interest or through an interest of a 
relevant person) he or she must 

 
 Declare the interest verbally at the meeting as soon as he or she 

becomes aware of it, if it is not already registered on the 
Register of Member Interests 

 If it is declared at the meeting under the requirement above, 
ensure that the Monitoring Officer is notified of the interest within 
28 days of the meeting, for purposes of registration on the 
Register of Member Interests  

 Withdraw from the room and not participate in or give the 
appearance of participating in the debate or the vote 

 Not be present in the room to represent ward or 
objectors/supporters views  

 
and a Councillor may 
 

 Declare the interest verbally at the meeting even if it already 
appears on the Register of Member Interest 

 
Subsequent sections of this Planning Code give advice about more 
indirect interests in a planning application. 



  

 
4. Predetermination and Bias 
4.1 Councillors must also be aware of and act within the rules on 

predetermination and bias.  Avoidance of bias or predetermination is 
a principle of natural justice which has evolved through the courts, 
although s25 of the Localism Act 2011 is also relevant.  Even if a 
Councillor does not have a DPI or is not acting in breach of the 
Members’ Code he or she may cause a decision to be invalid if he or 
she participates while predetermined or biased.  The rules regarding 
predetermination and bias are likely to be more strictly applied where 
the Council is making “quasi-judicial” decisions, such as the 
determination of a planning application, than in the case of other 
decisions to be made by the Council.  

 
4.2 The basic legal position is that a Councillor should not take part in 

making a decision on a planning matter if he or she is biased or has 
predetermined the matter.  Councillors should bring an unbiased, 
properly directed mind to the consideration of any matters before 
them at Committee.  This does not mean that Councillors are not 
entitled to have and to express opinions about general planning 
matters, or planning cases.  However, they must approach, and must 
be seen to approach, matters before them with an open mind. 

 
4.2 In this respect a distinction is to be drawn between those Councillors 

who are making the decision (i.e. speaking and voting as part of the 
committee) and those Councillors seeking merely to influence the 
decision (i.e. making representations as a Ward Councillor).  The 
prohibition in respect of predetermination or bias only affects those 
actually making the decision.  A Councillor who has predetermined or 
who is biased may still speak as a Ward Councillor (provided that he 
or she does not also have a DPI). 

 
Predetermination 
4.3 The law also makes a distinction between predetermination, which 

rules out participation in decision-making and predisposition, which 
does not. 

 
4.4 A Councillor is entitled to have and to express views on local matters, 

both general planning matters and more specific applications.  These 
views may indicate that a Councillor has a predisposition towards a 
particular policy or viewpoint.  This is perfectly acceptable and a 
Councillor with a predisposition may take part in decision-making. 

 
4.5 A predisposition will move on to becoming predetermination if, in 

relation to any matter before the Committee, a Councillor has taken a 
stance which indicates that he or she has finally closed his or her 
mind on the matter and that nothing that he or she hears at 
Committee will alter his or her position.   

 



  

4.6 Section 25 of the Localism Act 2011 expressly provides that a 
Councillor shall not be taken to have had a closed mind just because 
he or she has previously done anything that directly or indirectly 
indicated what view the he or she took, or would or might take, in 
relation to a matter.  Therefore a Councillor will not have 
predetermined merely because he or she has made statements about 
a planning application in the past.  However, this does not mean that 
a Councillor is free to say or do anything and still participate in the 
debate and vote.  If by his or her actions and words the Councillor 
makes it clear that he or she will be voting a certain way no matter 
what information is presented at the Committee, then he or she will 
have predetermined and should not take part in the decision making. 

 
4.7 There is acceptance that a Councillor may legitimately consider 

matters in several capacities as different factors may apply to 
different decisions.  Where premises require both planning 
permission and a licence, Councillors may be asked to sit on both the 
Planning Committee and a Licensing Hearing Panel.  While the 
statutory regimes in such cases are different, often the factors to be 
taken in to account can be similar.  In these circumstances, 
Councillors should carefully consider whether anything they have 
done or said in making the earlier decision would demonstrate a pre-
determination of the second decision.  If that is the case, the 
Councillor should not take part in the decision making at the second 
committee. 

 
Bias 
4.8 A Councillor should not be party to decisions in which he is actually 

biased or gives the appearance of being biased, to the reasonable 
observer.  The test for the appearance of bias is whether a fair minded 
and informed observer, having considered the facts, would conclude 
that there was a possibility that the decision maker was biased. 

 
4.9 Bias may arise by virtue of a Councillor being closely connected with a 

person who has a vested interest in the application – either the 
applicant or an objector.  This may result from a personal connection, 
such as an applicant being a relative or friend, or result from the 
Councillor espousing a particular viewpoint (e.g. by being part of a 
lobby group).  The role of the Committee is to consider applications in 
accordance with the legislation and to balance the interests of persons 
with competing views and this may not be possible where a Councillor 
is closely connected with a particular party. 

 
4.10 In addition, circumstances which raise the possibility of bias may also 

lead to an accusation of a breach of the Members’ Code, as the 
Members’ Code states that Councillors must act solely in the public 
interest and should never improperly confer an advantage or 
disadvantage on any person or act to gain financial or other material 
benefits for themselves, their family, friends or close associates.  



  

Where this might occur, Councillors should not take part in the 
decision-making 

 
Specific areas of guidance 
 
4.11 Membership of a Parish Council 
 

A Councillor who is also a member of a Parish Council which has been 
consulted on a planning application is not automatically debarred from 
participating in a planning decision at Medway even where he or she 
may have sat on the relevant parish planning committee.  However, the 
following key principles should be observed if a Councillor is to 
participate in the decision-making at Medway: 

 Careful consideration must be given as to whether a reasonable 
and informed member of the public would believe that the 
Councillor was coming to the decision at Medway without a fixed 
view.  Strong opposition or support to an application at the 
parish meeting would indicate that a Councillor had 
predetermined and therefore debar that Councillor from voting at 
the Committee in Medway 

 If speaking at the Parish Meeting the Councillor should make it 
clear that what he or she is saying is based on the limited 
information available at that stage and that the Councillor will 
review the matter at the Medway meeting. 

 
If a planning application significantly affects the Parish Council (e.g. the 
Parish Council is the applicant or the application affects land owned by 
the Parish Council), it is likely that a fair minded and informed observer 
might consider the Councillor to be biased as a result of his 
membership of the Parish Council and therefore in those 
circumstances a Parish Councillor should not take part in the debate or 
vote on such an application.   
 

4.12 Lobbying by Councillors 
 
4.12.1 Councillors can, of course, lobby and campaign on particular 

developments, but they should recognise that this may remove them 
from the decision making process. 

 
4.12.2 If a Councillor leads, represents or is a member of a group whose 

primary purpose is to lobby to promote or oppose a particular 
development, he or she will be considered to have predetermined an 
application relating to that development. 

 
4.12.3 The position in 4.12.2 is distinct from membership of general interest 

groups, which reflect a Councillor’s area of interest, e.g. the RSPB, 
English Heritage or the Ramblers Association.  If that organisation has 
made representations on an application, but the Councillor has not 
been involved in preparing those representations, he or she will not 
have predetermined merely due to that membership.  



  

 
4.12.4 Councillors should not excessively lobby other Councillors regarding 

their views on planning applications, nor should they, outside of the 
Committee, try to persuade other Councillors how to vote. 

 
4.12.5 Councillors should not decide or discuss how to vote on planning 

applications at political group meetings or lobby other Councillors to do 
so.  Political group meetings should never dictate how Councillors vote 
on planning applications. 

 
4.13 Representations from Councillors at the consultation stage 
 

Councillors who wish to take part in the debate and vote at a 
Committee should refrain from making representations as part of the 
consultation process, as this may imply predetermination.  Councillors 
may, however, exercise their rights to refer an application to the 
Committee and then take part in the debate and vote at the Committee.  
In making such a referral Councillors must inform the Development 
Manager of the reasons for referral to committee, and should carefully 
consider how they express those reasons.   

 
4.14 Lobbying of Councillors 
 
4.14.1 Lobbying is a normal and perfectly proper part of the political process. 

Those who may be promoting or affected by a planning decision will 
often be seeking to influence it through an approach to their elected 
ward Councillor, another Councillor or a member of the Committee. 
However lobbying can, where a Councillor is a member of the 
Committee which will determine the application, lead to the integrity 
and impartiality of a Councillor being called into question. This can in 
turn affect the validity of a planning decision. 

 
4.14.2 A Councillor who wishes to participate in the determination of a 

planning application should explain to persons lobbying or attempting 
to lobby that whilst they can listen to what is said it would prejudice 
their impartiality and ability to participate in the decision if they give a 
firm statement of how they intend to vote or express strong sympathies 
with a point of view in advance of the meeting. For the avoidance of 
doubt a Councillor will not have predetermined 

 
 by just listening to viewpoints from residents or interested 

parties; 
 by making comments which fall short of prejudging the issue; 
 by seeking information through appropriate channels; 
 by acting as a vehicle for the expression of views as a ward 

Councillor providing he or she has not committed to vote in 
accordance with those views or that he or she is not acting as 
an advocate for a particular viewpoint. 

 



  

4.14.3 When a Councillor participates in a making a planning decision, his or 
her overriding duty is to the community as a whole and not just people 
in his or her ward. As decisions need to be taken impartially a 
Councillor should not improperly favour or appear to improperly favour 
any person, company, group or locality.  To do so is likely to be a 
breach of the Members’ Code. 

 
4.14.4 In addition to the requirement set out in the Members’ Code to declare 

any gift or hospitality with an estimated value of at least £100, 
Councillors should not accept gifts or hospitality from any person 
involved in or affected by a planning application. It is advisable to let 
the Monitoring Officer know if you feel you have been exposed to 
excessive lobbying or offers of gifts or hospitality linked to a planning 
application. 

 
4.14.5 It is good practice for Councillors to 
 

 forward copies of lobbying correspondence to the Development 
Manager; 

 advise the Development Manager of any offers of planning gain 
or constraint on development made to them; 

 
4.15 Contact with applicants, developers and objectors 
 
4.15.1 Councillors should refer those who approach for assistance on 

planning, procedural or technical matters to relevant officers. 
 

4.15.2 As community leaders and local representatives Councillors will want 
to be involved in relevant public meetings, pre-application discussion 
and policy production.  However, this may create some risks for 
councillors who are members of the Committee, and for the integrity of 
the decision making process.  Councillors will be able to be involved 
provided that they adopt the following precautions. 

 
 Councillors wishing to take part in the debate and vote at 

Committee should avoid agreeing to formal or informal meetings 
with or presentations by applicants, developers or groups of 
objectors, unless these are organised by officers. 

 At any such organised meetings or presentations questions 
should be limited to those necessary to clarify a Councillor’s 
understanding of proposals. 

 It must be remembered that the presentation is not a part of the 
formal planning process. . All parties will be advised the meeting 
is not a decision-making meeting. 

 A presentation is a form of lobbying and Councillors who will be 
determining the application should not express views on how 
they will vote, although is perfectly acceptable to ask questions 
and give general and preliminary feedback. 

 If a Councillor is genuinely unable to avoid contact from an 
applicant or objector outside of a meeting or presentation 



  

organised by officers he or she should inform the 
applicant/objector that he or she will not be able to give a view 
before consideration at the Committee and should keep a record 
of what was discussed. 

 
4.16 Policy formulation by the Council 
 
4.16.1 The role of the Planning Committee is to determine applications, in line 

with the relevant statutory requirements (e.g. s38 of the Planning & 
Compulsory Purchase Act 2004 in relation to planning applications).  It 
is the role of Cabinet and full Council to develop planning policy.  While 
the Planning Committee does not have a consultation role in terms of 
emerging policy within its terms of reference, members of the 
Committee may sit on other committees (such as the Regeneration 
Culture and Community Overview & Scrutiny Committee or the Local 
Development Framework Cabinet Advisory Group)) which do have 
such a consultative role.  In addition, there are all member briefings on 
planning policies, where Councillors can express views. 

 
4.16.2 Councillors may take part in both policy formulation and determining 

planning applications.  However, when attending meetings on policy 
formation Councillors should follow the guidance on pre-determination 
if they wish to take part in subsequent decisions on planning 
applications.  This will be particularly relevant where the policy being 
formulated is site specific where the policy may address the desirability 
of certain types of development on a particular site. 

 
4.17 Site Visits 
 
4.17.1 Site visits can be a valuable part of the planning process. However 

they should normally only be requested where there are definite 
benefits, for example: 
 Particular site factors are significant in terms of the weight 

attached to them relative to other factors or the difficulty of their 
assessment in the absence of a site inspection. 

 There are significant policy or precedent implications and 
specific site factors need to be carefully addressed. 

 
4.17.2 No hospitality should be accepted at site visits. 
 
4.17.3 Councillors should endeavour to keep together as a group and not 

engage individually in discussions with any applicants, objectors or 
third parties who may be present. 

 
4.17.4 Councillors who wish to take part in the decision-making at Committee 

should not express views on the application to anyone present. 
 
4.17.5 It is acceptable to ask officers at the site visit questions or to seek 

clarification on matters relevant to the site inspection. 
 



  

4.17.6 The site visit should be properly recorded and reported back to the 
Committee. 

 
4.17.7 Councillors who wish to determine an application should not enter a 

site subject to a planning proposal other than as part of an official site 
visit even in response to an invitation. 

 
4.17.8 A site visit is not a formal meeting of the Committee and therefore a 

Councillor with a Disclosable Pecuniary Interest is not debarred from 
attending.  However, such a Councillor must take care to ensure that (i) 
nothing he or she does at the site visit breaches the Members’ Code 
and (ii) he or she does not imply that he or she will be part of the 
decision making process at Committee. 

 
4.17.9 All Councillors should remember the purpose of the site visit and 

should refrain from making comments not relevant to the application to 
be considered by the Committee.  The purpose of a site visit is to 
gather information material to the planning application, it is not a 
general public meeting and Councillors should not treat it as such. 

 
4.17.10 The Chairman of the site visit may ask a Councillor to leave the site 

visit if he or she is not complying with this Planning Code or the Site 
Visit Protocol. 

 
4.17.11 The procedure for site visits is set out in the protocol for site visits 

attached as an appendix to this Planning Code and all Councillors shall 
comply with that protocol. 

 
4.18 Contact with Officers 
 
4.18.1 General guidance is given in the protocol on member/employee 

relations in the constitution and that is not repeated here. 
 
4.18.2 Councillors should not put pressure on officers to put forward a 

particular recommendation. However this does not prevent a Councillor 
asking questions or submitting views to a relevant officer. 

 
4.18.3 Officers must act in accordance with the employee code of conduct 

and any relevant professional codes of conduct, for example the Royal 
Town Planning Institute’s code of professional conduct. As a result 
planning officers views will be presented on the basis of their overriding 
professional obligation of professional independence which may on 
occasion be at odds with the views, opinions or decisions of the 
Committee or its members. 

 
4.19 Planning applications by Councillors and officers; and Council 

development 
 
4.19.1 Proposals to the Council by serving and former Councillors and officers 

and members of their family or persons with whom they have a close 



  

association can easily give rise to suspicions of impropriety, if not 
handled transparently.  So indeed can proposals for a Council’s own 
development.  Proposals can take the form of either planning 
applications or planning policy proposals. 

 
4.19.2 Councillors (and officers involved in the planning process) who submit 

proposals should notify the Development Manager of the proposal and 
play no part in its processing or determination and avoid contact, 
whether direct or indirect with members of the Committee concerning 
the application.  Failure by a Councillor to comply with these principles 
could be a breach of the Members’ Code. 

 
4.19.3 It is perfectly legitimate for such proposals to be submitted. However, it 

is vital to ensure that they are handled in such a way that gives no 
grounds for accusations of favouritism.  Councillors should carefully 
consider using agents to submit and take forward their own 
applications. 

 
4.19.4 Serving Councillors and officers should avoid acting as agents for 

people pursuing a planning matter and where they do should play no 
part in the decision making process for that proposal. 

 
4.19.5 All proposals  submitted by Councillors or by officers involved in the 

Development Management process are required to be decided by the 
Committee and not dealt with by officers under delegated powers. 
Councillors considering an application must of course consider whether 
the nature of any relationship with the Councillor submitting the 
planning application could lead to an accusation of bias.  Mere 
membership of the same political group is unlikely to lead to an 
appearance of bias, but a close friendship could. 

 
5. Decision making 
 
5.1 Councillors making planning decisions must 

 come to meetings with an open mind and demonstrate they are 
open minded; 

 comply with section s38 Planning & Compulsory Purchase Act 
2004 and make decisions in accordance with the development 
plan unless material considerations indicate otherwise; 

 not vote or take part in the discussions at Committee on a 
proposal unless present to hear the entire debate including any 
officer introduction/presentation; 

 come to a decision only after due consideration of all information 
reasonably required upon which to base such a decision;  

 request further information if it is felt there is insufficient 
information before the Committee to reach a decision; 

 where proposing, seconding or supporting a decision contrary to 
officer recommendation, identify the planning reasons behind 
the decision before the vote is taken which may have to be 
justified in the event of an appeal or other challenge (and in the 



  

event of a proposal to grant planning permission contrary to 
officer recommendation propose relevant conditions and 
reasons for conditions to be attached to the planning 
permission).  If Councillors are unable to do this immediately, 
they should request an adjournment or a deferral in order to 
seek advice and/or formulate the reasons/conditions. 

 
5.2 The Committee has agreed that where the statutory consultation period 

for a planning application has expired prior to the date of the 
Committee at which the application is to be considered, no 
representations shall be accepted for consideration by the Committee 
unless they are received within the Development Management 
department before 12 noon on the day before the date of the 
Committee at which the application is to be considered. 

 
6.  Training 
 

Councillors should not participate in decision-making meetings dealing 
with planning matters unless they have attended any training 
prescribed by the Monitoring Officer. 
 



  

 
  PROTOCOL FOR MEMBER SITE VISITS OP800 Issue no 003 
 Date :  
 
1. Purpose 

 
To ensure consistent and appropriate procedures are followed in the conduct of 
Member site visits arising as part of the consideration of a planning application, or 
other development by the Planning Committee. 
 

2. Scope 
 
The conduct of any site visit to be undertaken by members of the Planning Committee 
as part of the consideration leading to the determination made under the Planning Acts 
including the determination of any application for planning permission, Listed Building 
Consent, confirmation of a Tree Preservation Order etc. and the expediency of taking 
enforcement action. 
 

3. Responsibilities 
 
Overall responsibility lies with the Development Manager (DM). Specific duties are 
carried out by Principal Planners (PP), Senior Planners (SP), Planners (PO), Case 
Officers (CO), Democratic Services Officers (DSO) and the Democratic Services 
Support Officers (DSSO) in Democratic Services.   
 

4. Procedure 
 

Action Doc 

4.1 The Planning Committee may resolve to defer a decision on a 
planning application or other planning matter in order that a 
site visit (SV) can take place to assist the consideration. It 
should be noted that site visits should normally only be agreed 
where: 

 Particular site factors are significant in terms of the 
weight attached to them relative to other factors or the 
difficulty of their assessment in the absence of a site 
inspection and/or 

 There are significant policy or precedent implications 
and specific site factors need to be carefully addressed  

 
Members should note that the site visits are for fact-finding 
reasons to assist Member deliberations and are not for 
discussing the merits of the proposal which should only be 
done at Committee.  The purpose of a site visit is to gather 
information material to the planning application, it is not a 
general public meeting and Members should not treat it as 
such.  Members should concentrate on the aspects of the 
application in question which required the Site Visit 

 
The DM or officer attending the Committee and DSO should 
note the reasons for the deferral for the minutes.  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
DM/ 
DSO 

PC 
minutes 
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 Procedure 

 
Action Doc 

4.2 As soon as possible following the meeting, and at least 
within one working day, the DM should inform the case 
officer that the item has been deferred. 
 

DM  

4.3 The CO should immediately  
 retrieve the file and ensure that a copy of the report to 

the Committee is added to it marked as “Deferred for a 
site visit” and the date of the meeting.  

 advise the DSSO of the names and addresses of 
persons to be notified of the date and arrangements for 
the site visit. 

 carefully check both the computer (20/20) record and 
the application file. Persons to be notified are: 
o The applicant and/or agent 
o Any person who has made representations including 

local residents, any Parish Council, any Amenity or 
Residents Society or representative group, and any 
consultee who has responded 

o Any other officers of the Council from other 
sections/departments needed to advise Members on 
specialist aspects 

 
Special provisions may need to be made such as pegging 
out a building, an area of the site to be cleared, or Members 
attending need to wear boots or other particular clothing. 
The CO should advise DSSO of such factors to pass on to 
those attending. 
 

CO 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

CO/ 
DSSO 

 

 
 
 
 
 
 
 
 

 

4.4 
 
 
 
 

DSSO to liaise with the Chairman and Planning 
Spokesperson to agree a date and time for the site visit 
(SV); then contact the agent/applicant by telephone to check 
that this is possible in terms of obtaining access to the site.  
The DSSO should ensure that the agent/applicant (if not the 
landowner) has the landowner’s permission for the SV. 
 

DSSO  

4.5 The DSSO should then write to all Councillors and the 
persons to be notified and the DM, PP and CO advising of 
the date and time of the SV. The letter should include advice 
that the purpose of the SV is for Members to understand the 
physical factors at the site although they will hear 
representations from interested parties. The visit is not a 
decision taking mechanism and there will be no vote or 
resolution at the SV. 
 
 
 
 
 

DSSO  
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4.6 The DSSO will supply CO with an attendance sheet which 
the CO should ensure is signed by Members at the site visit 
 

DSSO/ 
CO 

 

4.7 The SV will be attended by the CO, PP or DM who should 
ensure that he/she takes the file, a scale rule, mobile phone 
and any necessary equipment needed to explain the 
proposal and is appropriately dressed. 
 
The CO/PP/DM should ensure that he/she arrives at the site 
in good time. If it is the first SV of the day he/she should 
arrive 10 minutes before the official start time to be able to 
deal with any concerns from members of the public or non-
Council attendees. 

 

CO/ 
PP/ 
DM 

 

4.8 The site visit will be conducted by the Chairman of the 
Planning Committee or their nominated deputy but the 
CO/PP/DM will be there to advise on procedures and 
protocol. The visit will follow the following format: 

 The Chairman will call the session to order and 
explain the reason for the visit and the procedure to 
be followed making it clear that no decision will be 
taken and the date of the meeting where the 
application will be re-considered. 

 The CO/PP/DM will explain the application proposal 
or the development under consideration; summarise 
the representations received; identify the planning 
issues and how the officer recommendation has 
been reached. 

 The Chairman will ask the applicant/agent if they 
wish to add any points; ask if any members of the 
public/other attendees wish to comment or ask 
questions, ask Committee Members if they wish to 
ask questions or seek points of clarification, then 
questions will be fielded either by the Chairman, the 
CO/PP/DM or the applicant/agent – to be decided by 
the Chairman 

 The Chairman will close that part of the visit, 
confirming that no decision will be taken and the date 
of the meeting when the application will be next 
considered but that no further comments will be 
heard at that time. 

 
Members of the Committee will look at the site visiting those 
parts deemed necessary including any vantage points from 
neighbouring property. 
 
 
 
 

CO/ 
PP/ 
DM 
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 When the Chairman considers that the time is appropriate 

he/she will announce that the site visit is formally closed. 
 
Note: 
 
A.  During the SV Members must stay together as a 

group to ensure that there is no opportunity for 
individual lobbying and all are able to consider the 
development on the basis of the same information. If 
there are any further questions they should be 
addressed to the Chairman so that they can be 
answered in a proper manner so that all can hear.  

B. Members must be aware that they have no powers 
of entry and can only enter land or a building at the 
agreement of the owner/occupier. Members of the 
public have no rights to accompany the Councillors 
visiting the site and likewise may only enter land or 
a building with the permission of the 
owner/occupant. 

C. The Chairman of the SV may request a Councillor to 
leave the SV if he or she does not comply with this 
protocol and/or the Planning Code. 

D. The Chairman may call a halt to any SV if there is 
unruly or abusive behaviour on the part of anyone 
present. 

 

  

4.9 The CO/PP/DM will make a note of the persons attending 
the SV. This note will be added to the supplementary agenda 
advice sheet for the next Committee meeting together with a 
brief summary of the issues raised at the SV. 

 

CO/ 
PP/ 
DM 

Supp. 
Agenda 

4.10 The CO/PP/DM will send, email or fax the attendance sheet 
to Members Services. 

CO/ 
PP/ 
DM 

 

 



 

  
 

 

APPENDIX B 
 
MEMBERS LICENSING CODE OF GOOD PRACTICE 
 
1. Introduction  
 
1.1 This code of good practice (the Licensing Code) gives advice to Councillors 

who: 

 are members of the Licensing and Safety Committee and who sit on 
hearing panels or sub committees 
 

 wish to attend or address the Committee, a sub committee or a hearing 
panel on any licensing issue. 
 

 are involved outside the Committee on licensing applications or other 
licensing matters – including informal occasions such as meetings with 
officers or public and consultative meetings. 
 

 are involved in applications for licences under the Licensing Act 2003, 
the Gambling Act 2005 or any other licensing legislation. 

 
1.2 A key aim of the Licensing Code is to ensure that there are no grounds for 

suggesting that a licensing decision has been biased, partial or is not well 
founded in any way.  Councillors must make these decisions openly, 
impartially with sound judgement and for justifiable reasons.  

 
1.3 This is particularly important, as licensing applications will be subject to close 

scrutiny both because applicants may be seeking to maximise the business 
potential of their premises and because the quality of the environment in 
which local residents and the wider community live and work may be 
detrimentally affected through the grant of inappropriate licences. 

 
1.4 The Human Rights Act 1998 has implications for the licensing system and has 

created enhanced requirements for procedural fairness, transparency and 
accountability in decision making. 

 
1.5 This Licensing Code is intended to minimise the prospect of legal or other 

challenge to decisions. Non-compliance without good reason could be taken 
into account in investigations into a breach of the Members’ Code or possible 
maladministration or may have implications for the standing of Councillors and 
the Council as a whole. 

 
1.6 Most licensing applications heard by Councillors will be determined by a 

hearing panel or by a sub-committee of the main Licensing and Safety 
Committee.  It should be borne in mind that, given the small numbers of 
Councillors on such hearing panels or sub-committee, the scrutiny of any 
interests held by Councillors making those decisions will be greater. 

 
 



 

  
 

 

 
2. Relationship with the Members' code of conduct 
  
2.1 The Members' code of conduct (“the Members’ Code”) must always be 

complied with and the rules in that code must be applied before considering 
the Licensing Code. 

 
2.2 The Licensing Code is not intended to form a part of the adopted Members' 

Code but is a separate document, which is both supportive of the Members' 
Code and the source of expanded guidance in the particular area of licensing.  

 
2.3  To distinguish it from the Members' Code, this document is referred to as the 

Licensing Code. 
 
3. Disclosable Pecuniary Interests 
 
3.1 The Localism Act 2011 places requirements on Councillors to notify the 

Monitoring Officer of or to disclose at committee Disclosable Pecuniary 
Interests (DPI) and prohibits participation in the business of the Council where 
a Councillor has such an interest.  The current list of DPIs is set out in the list 
attached to the Members’ Code. 

 
3.2 The requirement to notify the Monitoring Officer of a DPI applies not only to a 

Councillor’s own interests but also to those of the Councillor’s 
husband/wife/civil partner or a person with whom the Councillor is living as 
husband/wife or as if they were civil partners, if the Councillor is aware that 
that person has the interest.  In this Licensing Code such a person is referred 
to as a “relevant person”. 

 
3.3 Failure to so notify/disclose a DPI in the circumstances required by the 

Localism Act 2011 is a criminal offence. Therefore the requirements as to 
notification, disclosure and participation must be followed scrupulously and 
Councillors should review their situation regularly.  Whilst advice can be 
sought from the Monitoring Officer, ultimate responsibility for compliance rests 
with individual Councillors. 

 
3.4 A Councillor may have a DPI in relation to a licensing matter in a number of 

circumstances affecting them or a relevant person.  Examples include, but are 
not limited to; 

 
 An application for a premises licence for premises owned or leased by 

the Councillor or a relevant person; 
 An application for a premises licence for a premises close to property 

owned by the Councillor or a relevant person, in particular where the 
grant of a licence could affect the Councillor’s pecuniary interest in that 
property (e.g. by affecting the value of the property); 

 An application for a review of a premises licence made by the 
Councillor’s or a relevant person’s employer. 

 



 

  
 

 

3.5 Unless a Councillor has received a dispensation from Medway Council, he or 
she must not participate in a discussion or vote on any application in which he 
or she or a relevant person has a DPI.   

 
3.6 The Localism Act 2011 does not require the disclosure at a meeting of a DPI if 

the interest already appears on the register.  Councillors need to be cautious 
about pending notifications (where the Monitoring Officer has been notified 
but the register has not yet been updated).  There is an ongoing legal 
obligation to disclose at meetings until the register has been updated and 
therefore, in cases of doubt the Councillor should disclose at the meeting.  In 
any event, Councillors may voluntarily declare a DPI or other interest at a 
meeting, even where there is no legal obligation to do so. 

 
3.7 The Members’ Code requires Councillors to withdraw from the room at a 

meeting during a discussion and vote upon an issue in which they have a DPI.  
Failure to comply with this requirement will not be a criminal offence but will 
be a breach of the Members’ Code.   

 
3.8 Where a Councillor who is due to sit on a hearing panel or sub-committee has 

a DPI in a matter to be determined at that hearing panel or sub-committee, he 
or she should notify the Democratic Services team as soon as he or she 
receives the committee papers so that a substitute member can be organised.  
This is particularly important as such sub-committees and hearing panels 
have a small membership. 

 
3.9 There are no longer any exemptions allowing Councillors who have a DPI to 

speak where a member of the public would be allowed to speak.  Therefore 
where a Councillor has a DPI (either him/herself or through a relevant person) 
he or she may not participate in the debate or vote on a licensing matter and 
must withdraw from the room.  This applies whether or not the Councillor is 
wishing to speak as a member of the committee, as a ward councillor or as a 
private individual (there are additional restrictions on speaking in a Licensing 
Hearing Panel which are set out in paragraphs 5.4 and 5.5 below).  Where a 
Councillor has a DPI in an application to be considered at a hearing panel or a 
sub-committee he or she may appoint a representative to attend on his behalf.  
If a Councillor with a DPI wishes to attend personally in order to make 
representations, he or she must obtain a dispensation prior to the meeting. 

 
3.10 Therefore if a Councillor has a DPI in a matter being considered at a 

Committee, Sub-Committee or Hearing Panel (either his or her own interest or 
through an interest of a relevant person) he or she must 

 
 Declare the interest verbally at the meeting as soon as he or she 

becomes aware of it, if it is not already registered on the Register of 
Member Interests 

 If it is declared at the meeting under the requirement above, ensure 
that the Monitoring Officer is notified of the interest within 28 days of 
the meeting, for purposes of registration on the Register of Member 
Interests  



 

  
 

 

 Withdraw from the room and not participate in or give the appearance 
of participating in the debate or the vote 

 Not be present in the room to represent ward/ objectors/ supporters/ 
personal views  

 
and a Councillor may 
 

 Declare the interest verbally at the meeting even if it already appears 
on the Register of Member Interest 

 
4. Predetermination and Bias 
 
4.1 Councillors must also be aware of and act within the rules on 

predetermination and bias.  Avoidance of bias or predetermination is a 
principle of natural justice which has evolved through the courts, although 
s25 of the Localism Act 2011 is also relevant.  Even if a Councillor does not 
have a DPI or is not acting in breach of the Members’ Code he or she may 
cause a decision to be invalid if he or she participates while predetermined 
or biased.  The rules regarding predetermination and bias are likely to be 
more strictly applied where the Council is making “quasi-judicial” decisions, 
such as the determination of a licensing application, than in the case of 
other decisions to be made by the Council.  

 
4.2 The basic legal position is that a Councillor should not take part in making a 

decision on a licensing matter if he or she is biased or has predetermined 
the matter.  Councillors should bring an unbiased, properly directed mind to 
the consideration of any matters before them at Committee.  This does not 
mean that Councillors are not entitled to have and to express opinions about 
general licensing matters, or licensing cases.  However, they must 
approach, and must be seen to approach, matters before them with an open 
mind. 

 
4.2 In this respect a distinction is to be drawn between those Councillors who 

are making the decision (i.e. speaking and voting as part of the hearing 
panel or sub-committee) and those Councillors seeking merely to influence 
the decision (e.g. making representations on behalf of an objector).  The 
prohibition in respect of predetermination or bias only affects those actually 
making the decision.  A Councillor who has predetermined or who is biased 
may still make representations at a hearing panel or sub-committee 
(provided that he or she does not also have a DPI). 

 
Predetermination 
4.3 The law also makes a distinction between predetermination, which rules out 

participation in decision-making and predisposition, which does not. 
 
4.4 A Councillor is entitled to have and to express views on local matters, both 

general licensing matters and more specific applications.  These views may 
indicate that a Councillor has a predisposition towards a particular policy or 
viewpoint.  This is perfectly acceptable and a Councillor with a 
predisposition may take part in decision-making. 



 

  
 

 

 
4.5 A predisposition will move on to becoming predetermination if, in relation to 

any matter before the Committee, a Councillor has taken a stance which 
indicates that he or she has finally closed his or her mind on the matter and 
that nothing that he or she hears at Committee will alter his or her position.   

 
4.6 Section 25 of the Localism Act 2011 expressly provides that a Councillor 

shall not be taken to have had a closed mind just because he or she has 
previously done anything that directly or indirectly indicated what view he or 
she took, or would or might take, in relation to a matter.  Therefore a 
Councillor will not have predetermined merely because he or she has made 
statements about a licensing matter in the past.  However, this does not 
mean that a Councillor is free to say or do anything and still participate in the 
debate and vote.  If by his or her actions and words the Councillor makes it 
clear that he or she will be voting a certain way no matter what information is 
presented at the Hearing Panel or Sub-Committee, then he or she will have 
predetermined and should not take part in the decision making. 

 
4.7 There is acceptance that a Councillor may legitimately consider matters in 

several capacities as different factors may apply to different decisions.  
Where premises require both a licence and planning permission Councillors 
may be asked to sit on both the Planning Committee and a Hearing Panel.  
Premises which are sexual entertainment venues are likely to need both a 
licence under the Licensing Act 2003 and a licence under the Local 
Government (Miscellaneous Provisions) Act 1982 and again Councillors may 
be asked to sit on both Hearing Panels.  While the statutory regimes in such 
cases are different, often the factors to be taken in to account can be similar.  
In these circumstances, Councillors should carefully consider whether 
anything they have done or said in making the earlier decision would 
demonstrate a pre-determination of the second decision.  If that is the case, 
the Councillor should not take part in the decision making at the second 
committee, sub-committee or Hearing Panel. 

 
Bias/Conflict of Interest 
4.8 A Councillor should not be party to decisions in which he is actually biased or 

gives the appearance of being biased, to the reasonable observer.  The test 
for the appearance of bias is whether a fair minded and informed observer, 
having considered the facts, would conclude that there was a possibility that 
the decision maker was biased.  This can also be described as having a 
conflict of interest. 

 
4.9 Bias may arise by virtue of a Councillor being closely connected with a person 

who has a vested interest in the application – either the applicant or an 
objector.  This may result from a personal connection, such as an applicant 
being a relative or friend, or result from the Councillor promoting a particular 
viewpoint (e.g. by being part of a lobby group).  The role of the Hearing 
Panels and Sub-Committee is to consider applications in accordance with the 
legislation and to balance the interests of persons with competing views and 
this may not be possible where a Councillor is closely connected with a 
particular party. 



 

  
 

 

 
4.10 In addition, circumstances which raise the possibility of bias may also lead to 

an accusation of a breach of the Members’ Code, as the Members’ Code 
states that Councillors must act solely in the public interest and should never 
improperly confer an advantage or disadvantage on any person or act to gain 
financial or other material benefits for themselves, their family, friends or close 
associates.  Where this might occur, Councillors should not take part in the 
decision-making. 

 
 
Particular Committees 
 
5. Making representations to Licensing Hearing Panels 
 
5.1 This Licensing Code deals with all licensing matters, but there are particular 

rules as to who can be heard at a Licensing Hearing Panel (which determines 
applications under the Licensing Act 2003 and the Gambling Act 2005). 

 
5.2 In accordance with s18 of the Licensing Act 2003 (as amended) any person 

can now make representations in relation to an application to Medway Council 
for the grant of a premises licence and such representations will (if they meet 
the other requirements of s18 of the 2003 Act) be treated as relevant 
representations for the purposes of the Act.  In accordance with section 51 
any person may now (in accordance with the conditions set out in 
Regulations) apply for a review of a premises licence under the Licensing Act 
2003 where Medway Council is the licensing authority.   

 
5.3 The provisions of the Gambling Act 2005 are more prescriptive.  Only 

Responsible Authorities and Interested Parties (as defined in the Gambling 
Act 20054) are able to make representations. 

 
5.4 Only “parties” – i.e. the applicant and any persons who have made relevant 

representations (under the Licensing Act 2003 or the Gambling Act 2005 as 
applicable) are permitted to speak at a Licensing Hearing Panel, although any 
party may be assisted or represented by another person.  

 
5.5 A Councillor may only therefore speak at a Licensing Hearing Panel in two 

circumstances: 
 

(i) where the Councillor has himself or herself submitted a relevant 
representation and is therefore a party; 

 
(ii) where the Councillor has specifically been asked by a party (i.e. the 

applicant or a person who has made a relevant representation) to 
represent him or her. 

 
It is helpful for Councillors when making representations to identify to officers 
which of the above categories they fall into.   However, in considering whether 
to attend a Licensing Hearing Panel in either of the above capacities, 
Councillors should remember that they will not be able to appear (either on 



 

  
 

 

their own behalf or as a representative) if they have a DPI and do not have a 
dispensation. 

 
5.6 Where a Councillor has made a representation on an application or has called 

for a review of a licence it is very likely that he or she will have pre-determined 
the application or would be seen to be biased and so should not sit on the 
Licensing Hearing Panel dealing with that application or review.  To avoid any 
accusations of bias and/or having to cancel or postpone meetings because of 
Councillor interests, Councillors should not sit on Licensing Hearing Panels to 
determine applications in their own wards. 

 
6. Making representations to 1982 Act Hearing Panels 
 
6.1 The requirements of the Local Government (Miscellaneous Provisions) Act 

1982 with regard to the making of representations on applications for sex 
establishment licences are less detailed than those of the Licensing Act 2003 
or the Gambling Act 2005.  The 1982 Act does not make specific provision for 
objectors to be heard at a Hearing Panel, but it is the Council’s policy to 
permit objectors to be heard.  Therefore as above, a Councillor may address 
the Hearing Panel either having made an objection himself or herself, or as a 
representative of an objector if requested to do so by the objector. The 
guidance in paragraphs 5.4 and 5.5 above therefore apply equally to 1982 Act 
Hearing Panels. 

 
7. Making representations at Licensing Sub-Committee 
 
7.1 The Licensing Sub-Committee hears appeals on taxi matters and other 

licensing matters not covered by the Licensing Hearing Panel or the 1982 Act 
Hearing Panel.  In most of the matters dealt with by the Licensing Sub-
Committee members of the public do not have rights to make representations 
and the Sub-Committee will be making a decision after having heard the 
Licensing officers and the applicant.  If a Councillor wishes to make 
representations to the Licensing Sub-Committee he or she should contact the 
Licensing team for advice on whether this is possible having regard to the 
type of application upon which the Councillor wishes to make a 
representation. 

 
Specific Areas of Guidance 
 
8. Membership of Parish Council 
 
8.1 Where a Parish Council makes representations on a licensing application, 

then a Councillor who is also a member of that Parish Council should not sit 
on a hearing panel or licensing sub-committee determining that application. It 
goes without saying that a Councillor should not become involved at a 
Medway level in applications for licences made by the Parish Council on 
which they serve. 
 

8.2 Even where a Parish Councillor who is also a Medway Councillor is not able 
to sit on the hearing panel/sub-committee he or she will have the same right 



 

  
 

 

as any other Councillor to address the Panel/Committee (as set out above) 
provided they do not have a DPI. 
 

9. Lobbying by Councillors 
 
9.1 Councillors can, of course, lobby and campaign on particular developments, 

but they should recognise that this may remove them from the decision 
making process. 

 
9.2 If a Councillor leads, represents or is a member of a group whose primary 

purpose is to lobby to promote or oppose the grant of a particular licence, he 
or she will be considered to have predetermined an application for that 
licence. 

 
9.3 The position in 9.2 is distinct from membership of general interest groups, 

which reflect a Councillor’s area of interest, e.g. the Licensed Victuallers 
Association, CAMRA, associations supporting live music.  If that organisation 
has made representations on an application, but the Councillor has not been 
involved in preparing those representations, he or she will not have 
predetermined merely due to that membership.  

 
9.4 Councillors should not excessively lobby other Councillors regarding their 

views on licensing applications, nor should they, outside of the Hearing Panel 
or Sub-Committee, try to persuade other Councillors how to vote. 

 
9.5 Councillors should not decide or discuss how to vote on licensing applications 

at political group meetings or lobby other Councillors to do so.  Political group 
meetings should never dictate how Councillors vote on licensing applications. 

 
10. Representations from Councillors at the consultation stage 
 
10.1 Councillors who wish to take part in the debate and vote at a Hearing Panel or 

Sub-Committee should refrain from making representations as part of the 
consultation process, as this may imply predetermination.   

 
11. Lobbying of Councillors 
 
11.1 Lobbying is a normal and perfectly proper part of the political process. Those 

who may be promoting or affected by a licensing decision will often be 
seeking to influence it through an approach to their elected ward Councillor, 
another Councillor or a member of the Hearing Panel/Sub-Committee. 
However lobbying can, where a Councillor is a member of the Hearing Panel 
or Sub-Committee which will determine the application, lead to the integrity 
and impartiality of a Councillor being called into question. This can in turn 
affect the validity of a licensing decision. 

 
11.2 A Councillor who wishes to participate in the determination of a licensing 

application should explain to persons lobbying or attempting to lobby that it 
would prejudice their impartiality and ability to participate in the decision if they 
discuss how he or she intends to vote or expresses sympathies with a point of 



 

  
 

 

view in advance of the meeting. For the avoidance of doubt a Councillor will 
not have predetermined 

 
 by just listening to viewpoints from residents or interested parties; 
 by making comments which fall short of prejudging the issue; 
 by seeking information through appropriate channels; 
 by asking questions at the Hearing Panel/Sub-Committee which reflect 

the issues raised. 
 

11.3 When a Councillor participates in making a licensing decision, his or her 
overriding duty is to the community as a whole and not just people in his or 
her ward. As decisions need to be taken impartially a Councillor should not 
improperly favour or appear to improperly favour any person, company, group 
or locality.  To do so is likely to be a breach of the Members’ Code. 

 
11.4 In addition to the requirement set out in the Members’ Code to declare any gift 

or hospitality with an estimated value of at least £100, Councillors should not 
accept gifts or hospitality from any person involved in or affected by a 
licensing application. It is advisable to let the Monitoring Officer know if you 
feel you have been exposed to excessive lobbying or offers of gifts or 
hospitality linked to a licensing application.  If you have personally received 
written representations on a licensing application you should forward copies of 
these to the Licensing and Local Land Charges Manager as soon as possible, 
as there are strict time limits for the receipt of representations in most 
licensing matters. 

 
12. Contact with applicants, developers and objectors 
 
12.1 Councillors should refer those who approach for assistance on procedural or 

technical licensing matters to relevant officers in the Licensing team. 
 
12.2 Councillors who wish to consider a licensing application should not agree to 

formal or informal meetings with applicants, or groups of objectors. Unlike in 
the case of planning applications it is considered that Councillors who will be 
considering an application should not attend presentations on e.g. a major 
new licensing proposal even if it is part of a wider presentation organised by 
officers. 

 
13. Policy formulation by the Council 
 
13.1 Individual licensing applications are generally dealt with by the Hearing Panels 

and the Licensing Sub-Committee.  The Licensing & Safety Committee has 
the role of considering and formulating policy and recommending the adoption 
of the same to Council.   

 
13.2 Councillors may take part in both policy formulation and determining licensing 

applications.  However, when attending meetings on policy formation 
Councillors should follow the guidance on pre-determination if they wish to 
take part in subsequent decisions on licensing applications.  This will be 
particularly relevant where the policy being formulated is site specific. 



 

  
 

 

 
14. Site/Vehicle inspections 
 
14.1 In exceptional cases Councillors may not be able to appreciate points being 

put to them at a hearing without a site inspection (for example on an 
application for a sexual entertainment venue licence where representations 
have been made about the nature of the vicinity and Councillors are not 
familiar with the particular vicinity and it cannot be explained adequately at the 
hearing).  Where, prior to committee, officers identify that photographs of the 
site and/or vicinity would be helpful they will include these in committee 
papers.  Where, on receipt of the agenda, a Councillor identifies that a view of 
the site/vicinity would be helpful and no photographs have been included he 
or she should contact the Licensing team in sufficient time prior to the 
committee to arrange for photographs to be available at the committee (these 
will need to be provided to the parties prior to committee).  In the majority of 
cases this may avoid any unnecessary delay which would be caused by a site 
inspection.  Site inspections may only be held with the agreement of the 
landowner.   
 

14.2 In matter relating to taxis, Councillors may need to undertake a vehicle 
inspection.   

 
14.3 It is important to remember that a site/vehicle inspection is a formal part of the 

licensing hearing process.  The visit may be made either prior to the hearing 
or at the conclusion of the evidence. All members of the Hearing Panel/Sub-
Committee must all attend and will be accompanied by an officer.  Inspections 
made prior to the hearing will primarily be intended to appraise Councillors of 
conditions in the vicinity of the premises (and will usually be conducted in the 
absence of the applicant and objector(s). Inspections following the conclusion 
of the evidence will primarily be used to clarify matters raised at the hearing 
and the applicant and objector(s) will be invited to attend, but not to make any 
further representations to the members of the Panel/Sub-Committee.  Vehicle 
inspections will normally be made during the hearing process and are 
intended to appraise Councillors of the condition of a vehicle, where 
appropriate to the application/appeal.  The applicant and the Licensing 
Officer(s) will be asked to attend, and may point out matters relevant to the 
condition of the vehicle but not make any further representations. 

 
14.4 Where a site inspection is held the following conditions must be complied with: 
 

14.4.1 No hospitality should be accepted at site inspections. 
14.4.2 Councillors should endeavour to keep together as a group and not 

engage individually in discussions with any applicants, objectors or 
third parties who may be present. 

14.4.3 Councillors taking part in the licensing decision must not express 
views to anyone present.  If this happens it will usually lead to a 
cessation of the process and a rehearing by a new panel/sub-
committee. 

14.4.4 It is acceptable to ask officers at the site inspection questions to 
seek clarification on matters relevant to the site inspection. 



 

  
 

 

14.4.5 The site inspection should be properly recorded as part of the 
hearing panel/sub-committee’s proceedings. 

14.4.6 All Councillors should remember the purpose of the site inspection 
and should refrain from making comments not relevant to the 
application to be considered by the Hearing Panel/ Sub-Committee.  
A site inspection is not a general public meeting and Councillors 
should not treat it as such. 

14.4.7 Councillors who wish to determine an application should not enter a 
site subject to a licensing proposal other than as part of an official 
inspection even in response to an invitation. 

 
14.5 Councillors should comply with paragraphs 14.4.1-14.4.6 when undertaking a 

vehicle inspection. 
 
 
15. Contact with Officers 
 
15.1 General guidance is given in the protocol on member/employee relations in 

the constitution and that is not repeated here. 
 
15.2 Councillors should not put pressure on officers to put forward a particular 

recommendation. However this does not prevent a Councillor asking 
questions or submitting views to a relevant officer. 

 
15.3 Officers must act in accordance with the employee code of conduct and any 

relevant professional codes of conduct, for example the Institute of Licensing’s 
rules for professional conduct. As a result licensing officers may on occasion 
take a view which could be at odds with the views, opinions or decisions of the 
Committee or its members. 

 
16. Licensing applications by Councillors and officers and Council 

applications 
 
16.1 Proposals to the Council by serving and former Councillors and officers and 

members of their family or persons with whom they have a close association 
can easily give rise to suspicions of impropriety, if not handled transparently.  
So indeed can applications made on behalf of the Council.   

 
16.2 Councillors (and officers involved in the licensing process) who submit 

applications in a personal capacity should notify the Assistant Director (Legal 
& Corporate Services) and play no part in its processing or determination and 
should avoid contact, whether direct or indirect with members of the relevant 
Hearing Panel or Sub-Committee concerning the application.  Failure by a 
Councillor to comply with these principles could be a breach of the Members’ 
Code. 

 
16.3 It is perfectly legitimate for such applications to be submitted. However, it is 

vital to ensure that they are handled in such a way that gives no grounds for 
accusations of favouritism.  Councillors should carefully consider using agents 
to submit and take forward their own applications.  Without a dispensation 



 

  
 

 

Councillors will not be able to attend a Hearing Panel or Sub-Committee 
dealing with their own application, as they will have a DPI in that matter.  If 
they wish to make representations at the Hearing Panel or Sub-Committee 
they should apply for a dispensation or appoint a representative to make 
representations on their behalf. 

 
16.4 Serving Councillors and officers should avoid acting as agents for people 

pursuing a licensing applications and where they do so should play no part in 
the decision making process for that proposal. 

 
16.5 Councillors considering an application must of course consider whether the 

nature of any relationship with the Councillor submitting the licensing 
application could lead to an accusation of bias.  Mere membership of the 
same political group is unlikely to lead to an appearance of bias, but a close 
friendship could. 

 
17. Decision making 
 
17.1 Councillors making licensing decisions must 
 

 come to meetings with an open mind and demonstrate they are open 
minded 
 

 not vote or take part in the meeting’s discussions on a proposal unless 
present to hear the entire case (including being present at any site 
inspection)  
 

 come to a decision only after due consideration of all information 
reasonably required upon which to base such a decision  
 

 make the licensing decision in accordance with the requirements of the 
relevant licensing legislation, having regard to relevant guidance and 
policy 
 

 request further information if it is felt there is insufficient information before 
the Committee to reach a decision. 

 
18. Training 
 
18.1 Councillors should not participate in decision making meetings dealing with 

licensing matters unless they have attended any training prescribed by the 
Monitoring Officer. 


